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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seqg.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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In re Fitcuett Bros., Inc. AMA Docket No. M 2-42. Decided 


February 14, 1974. 


Handler under Order No. 2 — Validity of obligations imposed by market 
administrator — challenges to — Amended petition resulting in reduction 
in contested deficiencies 


Where petitioner’s amendment to the original petition, reciting respondent’s 
withdrawal of certain deficiency notices to petitioner, and negotiations be- 
tween the parties resulted in a reduction in the contested deficiencies, the 
amount of such deficiencies is approximately $990.00. 


Motion to reopen hearing — denial of 


Where petitioner filed a motion to reopen the hearing in this proceeding but 
failed to state sufficient reasons to justify a reopening, the motion was de- 
nied. The proceeding continued as previously set. 


Payments to independent haulers for milk in bulk tank units — recovery — 

limitation on — Deductions for from payments to producers — authorized — 

may not exceed limit — Excess hauling costs must be borne by the handler 
alone 


Under provisions of Order No. 2, a handler may recover only 10 cents per hun- 
dredweight for transportation from producers, upon written authorization 
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from the producers. If a handler agrees to pay, or is forced to pay a hauler 
in excess of the 10 cents permissible amount, the cost must be borne by the 
handler alone. He may neither share it with nor pass it on to the producer. 


Excess deductions, authorized and unauthorized, for transportation costs 
constituting underpayments to producers — violation of the uniform 
minimum price provisions of the Order — Market administrator’s determina- 
tion in accordance with law — Petitioner's request for relief denied — 

Petition dismissed 


Where petitioner’s excess deductions from its payments to producers consti- 
tuted underpayments to those producers, in violation of the provisions of 
§ 1002.80 of the Order, the market administrator’s determination requiring 
petitioner to return to the producers the monies so deducted is in accordance 
with law. The relief requested by petitioner is denied, and the petition is 
dismissed. 


Mac D. Levin, Hackensack, N. J., for petitioner 
Edward M. Silverstein, for respondent. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a review proceeding under § 8c(15)(A) of the 
Agricultural Marketing Agreement Act of 1937, as amended 
(7 U.S.C. 601 et seq.). Administrative Law Judge John A. 
Campbell filed an Initial Decision on December 5, 1973, denying 
the relief requested by petitioner. An appeal to the Judicial Offic- 
er was filed by petitioner on January 7, 1974, in which oral argu- 
ment was requested. By letter dated February 9, 1974, confirmed 
by a telephone conversation between the Judicial Officer and the 
petitioner’s representative on February 13, 1974, oral argument 
was waived. 


In accordance with his customary practice, the Judicial Officer 
had previously studied the entire record in this case. Oral 
argument would not have been helpful since the Administrative 
Law Judge properly decided the case in accordance with the 
controlling regulation. The Initial Decision and Order filed in this 
case is adopted as the final Decision and Order herein. 


INITIAL DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c({15(A) of the Agricultural 
Marketing Agreement Act of 1937 as amended (7 U.S.C. 601 et 
seq.), hereinafter called the ‘Act’. 
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On February 24, 1972, a petition was filed on behalf of Fitchett 
Bros., Inc., with the Secretary of Agriculture. Subsequently 
petitioner filed an ‘‘Answer to Respondent’s Request to Dismiss 
Petition” on April 11, 1972, which respondent construed to be an 
amendment to the original petition. The petitioner is a handler, 
whose milk is regulated by the provisions of Order 2 which 
regulates the handling of milk in the New York-New Jersey 
marketing area (7 CFR Part 1002, hereafter called the ““Order’’). 


The petitioner challenges the validity of obligations imposed by 
the Market Administrator as owing by petitioner to certain of its 
producers. Petitioner disputes the Market Administrator’s 
determination that deductions (1) for hauling charges which are in 
excess of the amount permitted by Section 1002.80 of the Order 
(e.g. in excess of 10 cents per hundredweight for bulk tank milk) 
and (2) made without producer authorization, must be returned to 
producers from whom petitioner made the deductions. Thus the 
sole issue presented here is whether the Market Administrator’s 
determination, requiring the return to producers of such hauling 
charges, is not in accordance with law. 


Answers to the petition and ‘‘amended petition”’ were filed by 
respondent on March 21, 1972 and May 8, 1972 in support of the 
Market Administrator’s application of the Order. 


After two postponements of the hearing, the filing of an 
amended answer on October 2, 1972 (reciting respondent’s with- 
drawal of certain deficiency notices to petitioner), and 
negotiations between the parties which resulted in a reduction in 
the contested deficiencies from approximately $2,700 to $990.00, 
the oral hearing was conducted by me on May 1 and 2, 1973 in 
Poughkeepsie, New York. 


Petitioner was represented by Mr. Mac D. Levin, of 
Hackensack, New Jersey and Mr. Richard Sardo, its comptroller. 
Respondent was represented by Mr. Edward M. Silverstein, 
Attorney, United States Department of Agriculture, 
Washington, D.C. At the close of the hearing the time was set for 
the filing of petitioner’s opening and reply briefs and respendent’s 
answering brief. At a later stage in the proceeding, petitioner filed 
a motion to reopen the hearing, which was denied on November 2, 
1973 for failure to state sufficient reasons justifying such 
reopening. 


Pertinent Provisions of the Order, as amended' 


1. Reprints appear in Exhibits R-1, 2 and 3. 
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a. Order as amended and republished in its entirety, effective 


July 1, 1968 (33 FR 8201, June 1, 1968) 
§ 1002.25 Bulk tank units. 


Any handler receiving milk from farms in a tank truck shall 
establish such farms in one or more bulk tank units 
(hereinafter called ‘‘units’’) each consisting of one or more 
farms, in accordance with provisions of this section. The milk 
of any farm included in a unit shall be considered for pricing 
purposes as having been received by the handler in the unit 
at the nearest point of the township (as determined pursuant 
to § 1002.51(b)) in which such farm is located. + ++++ 


§ 1002.80 Time and Rate of Payments. 


On or before the 25th day of each month each handler shall 
make payment, subject to paragraphs (a), (b), (c) and (d) of 
this section, to each producer for all pool milk delivered by 
such producer during the preceding month at not less than 
the uniform price, subject to appropriate differentials set 
forth in Secs. 1002.81 and 1002.82. For milk received in a 
bulk tank unit there may be deducted, as proper and as 
authorized in writing by the producer, or by a cooperative 
association authorized to act on behalf of such producer, a 
tank truck service charge, not to exceed 10 cents per hun- 
dredweight, when such tank truck service is provided by the 
handler or at his expense. Any such deduction with respect to 
bulk tank milk must be made by the handler not later than 
the date on which the producer is required to be paid for the 
milk involved, and the same rate of deduction shall apply 
until canceled by the producer or by the cooperative by 
notifying the handler in writing, in which case the can- 
cellation shall be effective on the first day of the month 
following its receipt by the handler. 


(a) ++++ 


(b) Whenever verification by the market administrator of the 
payment to any producer or cooperative association of 
producers for milk delivered to any handler discloses 
payment of less than is required by this part, the handler 
shall make up such payment to the producer or cooperative 
association of producers not later than the time of making 
payment next following such disclosure. 


(c) ++++4+ 
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(d)++++ 


. Effective November 1, 1970 (35 FR 16789, October 30, 1970) 
the first paragraph of Section 1002.80 was amended to read 
as follows: 


§ 1002.80 Time and Rate of Payments. 


On or before the 25th day of each month each handler shall 
make payment, pursuant to paragraphs (a), (b), (c), and (d) 
of this section, to each producer for all pool milk delivered by 
such producer during the preceding month at not less than 
the uniform price, subject to appropriate differentials set 
forth in Secs. 1002.81 and 1002.82. For milk received in a 
bulk tank unit, there may be deducted, as proper and as 
authorized in writing by the producer, or by a cooperative 
association authorized to act on behalf of such producer, a 
tank truck service (transportation) charge up to ten cents per 
hundredweight, in no event to exceed in the case of Class II 
milk on which a transportation credit is applicable pursuant 
to Sec. 1002.55, actual transportation costs in excess of ten 
cents and otherwise actual transportation costs, in either 
circumstance only to the extent transportation was actually 
provided by the handler or at his expense. Any such 
deduction with respect to bulk tank milk must be made by 
the handler not later than the date on which the producer is 
required to be paid for the milk involved. If authorization for 
such deduction is canceled by the producer or by the 
cooperative by notifying the handler in writing, such can- 
cellation shall be effective on the first day of the month 
following its receipt by the handler. 


FINDINGS OF FACT 


1. Petitioner Fitchett Bros., Inc., is a corporation organized 
and existing under the laws of the State of New York, having its 
principal place of business and office in Poughkeepsie, New York. 


2. Petitioner, a fully regulated handler under the Order, 
operates, and has operated at all times pertinent hereto, a tem- 
porary Pool plant at its Poughkeepsie address and has established 
a Bulk Tank Unit at Ulster, New York. 


3. Petitioner contracted with independent haulers to pick up 
the milk of its producers. Petitioner instructs the haulers as to 
which producers’ milk to pick up, and negotiates with the haulers 
the per hundredweight rate petitioner pays for transporting milk 
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from the producers’ farms to petitioner’s plant. 


4. Where petitioner’s payment for hauling, which is based on 
the volume of milk picked up at the farm, is insufficient to cover 
the hauler’s cost for the pickup, petitioner and the haulers agreed 
that the haulers would seek additional amounts from the in- 
dividual producers via written authorizations from the producers. 
This arrangement would permit petitioner to make deductions 
from the producers’ monthly milk checks for the transportation of 
milk from the farms to petitioner’s plant. 


5. It was the haulers’ practice to leave an authorization form 
with the producer and thereafter deliver the form, after it was 
signed by the producer, to petitioner. 


6. One of the authorizations, which is typical of those con- 
tained in Exhibit P-2, reads as follows:? 


DEDUCTION AUTHORIZATION 


TO: STAATS DAIRY TRANSPORT 
CLINTON CORNERS, NEW YORK 


THIS IS TO AUTHORIZE YOU TO DEDUCT FROM MY 
MONTHLY MILK CHECK AND PAY TO THE ABOVE 
NAMED HAULER. THESE CHARGES ARE TO BE THE 
DIFFERENCE BETWEEN 25 CENTS per cwt. PAID BY MILK 
COMPANY AND A $3.00 PER STOP CHARGE BY THE 
HAULER. 
/s/ WALTER EDWARDS 
Producers Signature 


7. On the basis of the authorizations described in the previous 
finding, petitioner deducted transportation charges from its 
payments to producers. The market administrator allowed that 
portion of the deduction up to the 10 cents per hundredweight rate 
permitted by Section 1002.80 of the Order and where applicable, 
offset premiums against excess deduction. He determined 
however that remaining deductions in excess of the amounts 
permitted by Section 1002.80 were to be returned to the 
producers. As reflected by respondent’s Exhibit 4 such excess 
deductions totaled $989.18 as of December 31, 1972. 


2. In the early stages of this proceeding the validity of such authorizations was 
in dispute. However deficiency notices for deductions not exceeding the amount 
specified in Section 1002.80 of the Order were withdrawn, where such authoriza- 
tions as described above were furnished the market administrator. See Amended 
Answer of Respondent filed October 2, 1972, Transcript of Hearing Record 
(hereinafter called ‘‘Tr.’’) pp. 10-18. In view of this we need not consider in this 
proceeding the form, the content, or the efficacy of these instruments. 
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8. In addition the market administrator determined that 
petitioner deducted transportation charges from its payments to 
certain of its producers, but without written authorization from 
such producers. As reflected by respondent’s Exhibit 5 such 
deductions totaled $159.16 as of May 1971. At the hearing it was 
agreed by the parties that if proof were subsequently presented to 
respondent by petitioner showing that such deductions were not 
for the transportation of milk, then the market administrator 
would withdraw the deficiency notices for $159.16. 


CONCLUSIONS 


The controversy in this proceeding concerns that portion of 
Section 1002.80 which permits a handler’s recovery of hauling 
costs from producer payments for milk received in bulk tank units 
where the transportation was actually provided by the handler or 
at his expense. Such recovery or deduction may not exceed 10 
cents per hundredweight when authorized in writing by the 
producer. The provision in Section 1002.80 relating to a trans- 
portation credit on Class II milk pursuant to Section 1002.55 is 
not in dispute in this proceeding. 


Past decisions of the Assistant Secretary of Agriculture (28 FR 
11956, 35 FR 15927 and 38 FR 22559), which are officially noticed, 
describe the unique bulk tank pricing provisions of the Order. 


For pricing purposes bulk tank milk is cons‘dered received by 
the handler at the zone (distance from the market computed from 
the nearer of the basing points) of the township in which the 
producer’s farm is located. Sections 1002.25, and 1002.51(b). In 
other words the bulk tank pricing provisions of the Order 
establish a single point in each township in which the minimum 
prices apply for each farm in such township. While the handler 
receives the bulk tank milk at the producer’s farm, the Order 
nevertheless permits a limited deduction from the handler’s 
payments to his producers not to exceed 10 cents per hun- 
dredweight for hauling the milk, where the hauling. is actually 
provided by the handler or at his expense. 


The bulk tank pricing provisions which include the 10 cents 
hauling deduction, were adopted by the Assistant Secretary in his 
decision, issued on October 31, 1963 (28 FR 11956, 11973-11977). 
One of the reasons for including the 10 cent deduction was to 
accommodate changes in marketing conditions (which had oc- 
curred since initial adoption of the bulk tank provisions two years 
earlier), such as the reluctance of proprietary handlers to assume 
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the hauling function on bulk tank milk from individual producers, 
the differences in prices applicable on can and bulk tank milk, and 
the slowdown in the trend toward conversion to bulk tank han- 
dling. The decision also considered certain factors involved in the 
movement of bulk tank milk from the farm to the plant, which 
vary significantly from farm to farm. These factors included 
length of haul, topography, volume and seasonality of produc- 
tion, and road and farm lane conditions. 


With respect to the amount of the hauling deduction, the 
decision notes opposition to a 15 cent per hundredweight 
maximum limitation on authorized deductions which had been 
proposed in the recommended decision. Producers argued that 
such rate would be excessive and not justified under current 
market conditions. Handlers on the other hand opposed the 15 
cent rate as insufficient for hauling the milk of many bulk tank 
producers. 


The Assistant Secretary concluded that in view of the present 
marketing conditions it was appropriate to adopt a 10 cent 
maximum limitation on authorized deductions. ‘Such a 
maximum should provide the needed flexibility for handlers to 
receive bulk tank milk from individual producers at the present 
time.” (28 FR p. 11976.) 


A reading of the 1963 decision also indicates that certain 
marketing problems voiced by petitioner in this proceeding, 
concerning geographic location of farms and plant, and low 
volume production of some of the producers, were considered by 
the Assistant Secretary in arriving at the 10 cent hauling rate. 


The later decisions by the Assistant Secretary (35 FR 15927, 
October 9, 1970, 38 FR 22559, August 22, 1973) show no basis for 
an increase of the 10 cent rate because of changed marketing 
conditions. Surprisingly both decisions deny proposals to 
eliminate the 10 cent deduction. 


With this legislative background in mind we now turn to the 
immediate questions presented for consideration in_ this 
proceeding. 


a. Transportation deductions in Excess of 10 cents per hun- 
dredweight of milk. 
Section 8c(5) of the Act provides in subsection (B)(ii): ‘‘for the 
payment to all producers and associations of producers delivering 
milk to all handlers of uniform prices for all milk so delivered .. .”’ 
(emphasis added). 
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To permit a handler to deduct from his producer payments more 
than the maximum rate uniformly permitted all other handlers 
regulated by the Order would violate the express language of 
Section 8c(5) of the Act. The fact that such excess deduction is 
authorized by the producers does not alter, nor can it alter, the 
Congressional mandate to provide for uniform payments to 
producers. As expressed in a recent decision of the Judicial Of- 
ficer, In re Heber Valley Milk Company, 31 AD 1319, 1342: 


“Tt has been held in a number of cases that the uniform minimum price 

required by the Order must be paid to the producers, and that any device 

which results in the producers receiving less than the uniform price is un- 
lawful, even if authorized by the producers. United Dairies, Inc., v. Free- 

man, 271 F.Supp. 779 (D. Colo.); In re Bay State Ice Cream Company, 23 

Agriculture Decisions 1043; In re Franklin Cooperative Creamery Ass'n. 

Inc., 10 Agriculture Decisions 1165; In re Henshaw, 1 Agriculture 

Decisions 721.” 

In the light of the legislative history of Section 1002.80, we are 
persuaded that the permissive 10 cent deduction, which was 
carefully considered in the Assistant Secretary’s decision, is in 
accordance with law, having been promulgated on the basis of 
procedures required by Sections 8c(3) and (4) of the Act, and it is 
not the function of this forum to suggest other alternatives to 


such rate, or probe the wisdom of the Assistant Secretary’s 
decision. Lewes Dairy Inc., et al. v. Freeman, 401 F.2d 308, 319 
(CA 3, 1968), cert. den. 394 U.S. 929; In re Heber Valley Milk 
Company, supra at page 1336 and cases cited therein. 


With respect to the Market Administrator’s application of 
Section 1002.80 of the Order, there is little to say except that he 
applied the Order precisely as it is written insofar as the hauling 
deductions are concerned. 


The history and language of the Order indicate that the handler 
is required to pay all transportation costs for the bulk tank milk it 
purchases, with the exception of those charges he is authorized to 
recover pursuant to Section 1002.80 of the Order. Aside from the 
pool credit for Class II milk, this section permits the handler to 
recover only 10 cents per hundredweight for transportation, upon 
producer authorization in writing. No other provision of the Order 
authorizes any recovery of hauling charges by a handler from a 
producer. 


Therefore, if the handler agrees to pay, or is forced to pay, a 
hauler in excess of the 10 cents, this cost must be borne by the 
handler alone and may not be shared with, or passed onto, the 
producer. 
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To argue, as petitioner does, that the hauling deductions are no 
more than assignments by producers, is not persuasive in view of 
the specific provisions in the Order relating to transportation 
charges. It is immaterial how the deductions are characterized or 
what nomenclature is ascribed to the instruments which authorize 
the deductions. Whether the documents are labeled ‘‘Deduction 
Authorization’’, as in Finding of Fact 6, “‘Assignment’’, or 
anything else, is not germane to the controversy. What is of 
significance is the intent or purpose of the deduction. Here the 
purpose is clear. The deduction is used to defray transportation 
costs. 


Petitioner appears to argue that the rate of permissible 
deduction in Section 1002.80 and the market administrator’s 
application of that section conflicts with Section 8c(5)(A) of the 
Act. That section provides in part: 

“Classifying milk in accordance with the form in which or the purpose for 

which it is used, and fixing, or providing a method for fixing minimum 

prices for each such use classification which all handlers shall pay- - - - 
for milk purchased from producers or associations of producers. Such 
prices shall be uniform as to all handlers- - - - (emphasis added). 

Petitioner argues that its payments of hauling charges in excess 
of the 10 cent deduction will increase its costs for milk as com- 
pared with the costs of other handlers, and thus be inconsistent 
with the uniformity provision of 8c(5)(A). (Paragraphs 6 of 
petitioner’s original and reply briefs.) 


The answer to this contention is in the very language of the 
statute. Aside from certain adjustments not applicable here, the 
statute requires only that the minimum class prices which all 
handlers must pay for producer milk be uniform. 


The statute does not require uniformity of handler costs for 
milk. No two handlers will have the same costs for milk. Plant 
efficiencies and other factors related to the handling of milk are 
variable factors peculiar to the operations of each handler and 
beyond the scope of the uniformity provision of 8c(5)(A) of the 
Act, which applies only to the minimum Class prices set by the 
Order and payable to producers. See: In re Tuscan Dairy Farms, 
Inc., et al. 30 AD 1135, 1146-1147; In re Clinton Milk Co., et al. 
31 AD 1231, 1241-1245; In re Lyles Dairy Products, 23 AD 1441, 
1450 (F.N. 9). 


While we find no direct evidence in the record of any scheme 
between the petitioner and the haulers to deprive producers of the 
uniform price, as respondent seems to suggest at page 11 of its 
brief, we do agree with respondent’s analysis on page 17 per- 
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taining to petitioner’s costs for milk. 


‘As we have previously stated in this brief, the New York Order requires 

the milk handler to pay all hauling charges from the farm to his plant with 

the exception of the permissive $.10 in section 80. If, as petitioner alleges 

is his situation, the producer’s geographical location requires a handler to 

pay more for haulage than his competitors, it is the handler’s business 

judgment which allows him to continue purchasing such milk. It appears 
that petitioner is attempting to request an exemption for itself from the 
payment provisions in section 80 of the Order based upon its geographical 
location. The relief that petitioner seems to be seeking may only be sought 

in an amendatory hearing. In re: Tuscan Dairy Farms, Inc., 30 AD 1135, 

1148-49 (1971).” 

Thus we conclude that deductions for transportation in 
amounts in excess of that permitted by the Section 1002.80 Order 
are underpayments to producers who thereby fail to receive the 
uniform minimum price from the handler as required by the 
Order. See In re: United Dairies, Inc., 25 AD 1, 10; affirmed 
United Dairies, Inc. v. Freeman, 271 F.Supp. 779 and 26 AD 
600(D.Col. 1967). 


Accordingly we hold that the market administrator’s deter- 
mination requiring the return to producers of monies deducted by 
petitioner from producer payments, which exceed the amounts 
permitted by Section 1002.80, to be in accordance with law. 


b. Deductions without written authorization. 


The market administrator issued to petitioner deficiency 
notices with respect to deductions from producer payments for the 
transportation of milk, where petitioner failed to obtain written 
authorizations from producers (Exhibit R-5). Petitioner at the 
hearing appeared to argue (though presenting no evidence to the 
contrary) that the deductions were proper, were not for the 
transportation of milk, and therefore were not prescribed by the 
Order. 


At the hearing it was agreed by the parties (Tr p. 105-106) that 
the ‘“‘R-5 deficiencies’’ would be withdrawn if petitioner proved to 
the market administrator’s satisfaction that the deductions were 
not for transportation of milk. 


A reading of the briefs submitted by the parties indicates that 
such proof has not been submitted to the market administrator. 


With respect to such deductions, evidence in the record reveals 
(Tr pp. 94, 216-227, Exhibit R-6) that a representative of the 
market administrator’s office found such deductions in the 
miscellaneous column in petitioner’s payroll report, ascertained 
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that such deductions were for transportation through inquiries to 
petitioner’s representative, and was not furnished with producer 
authorizations. 


Upon the basis of such investigation and without proof to the 
contrary, we are satisfied that the market administrator’s 
determination, that the deductions were for transportation and 
were not authorized, is in accordance with law. 


In proceedings pursuant to Section 8c(15)(A) of the Act, 
petitioner has the burden of proving that the market ad- 
ministrator’s determination, is not in accordance with law. In re 
Boonville Farms Cooperative, Inc., 23 AD 383, aff'd Boonville 
Farms Cooperative, Inc., v. Freeman, 23 AD 1330 (N.D.N.J. 
1964), aff'd 358 F.2d 681 (CA 2 1966); In re Andrew W. Leon- 
berg, 32 AD 763, 791-798. 


c. Other Matters 


All contentions raised by the parties whether or not specifically 
mentioned have been considered in the light of the record evidence 
in arriving at the findings and conclusions herein. 


One further point however relating to the lack of a prehearing 


conference perhaps should be noted. While the holding of a 
prehearing conference as provided in Section 900.58 of the Rules 
of Practice is within the discretion of the Administrative Law 
Judge,* nevertheless in view of the affidavit attached to 
petitioner’s brief and its request to reopen the hearing, the record 
has been reviewed carefully to determine whether petitioner was 
prejudiced by the lack of a prehearing conference. It would appear 
that all pertinent matters were as fully explored and considered at 
the hearing as might have been at a prehearing, and that 
petitioner was not adversely affected. 


ORDER 


For the reasons stated herein the relief requested by petitioner 
is denied and the petition is dismissed. 


Pursuant to the amended Rules of Practice governing 
procedures under the Act this decision will become final without 
further procedure 35 days after service hereof, unless appealed to 
the Secretary by the parties to the proceeding within 30 days after 
service, as provided in Sections 900.64 and 900.65 of the amended 
Rules of Practice, published in the Federal Register on October 
29, 1973, 38 FR 29797. 


3. cf. In re Economou and Economou & Co. 32 AD 14, 109. 
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(No. 15,673) 


In re Wiuutams Livestock Auction Co., Inc. P&S Docket No. 
4776. Decided February 1, 1974. 


Consent order — Suspension 


Respondent has consented to the issuance of the order herein against it for vio- 
lating the Act and regulations in connection with its keeping of accounts 
and records, deficiencies in its custodial account, failure to honor drafts, 
and failure to pay when due. Respondent is suspended as a registrant under 
the Act for 7 days. 


Hugh A. Stowe, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on April 3, 1973, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has wilfully violated 


the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an amended answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. Complainant has also 
recommended that respondent not be suspended indefinitely as a 
registrant under the Act because respondent has demonstrated 
that the deficit in its custodial account for shippers’ proceeds has 
been eliminated. 


FINDINGS OF FACT 


1. (a) Williams Livestock Auction Co., Inc., hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at Williams, California. 


(b) Respondent is, and at all times material herein was: 
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(1) Engaged in the business of conducting and operating 
the Williams Livestock Auction Co., Inc., a posted stockyard 
under and subject to the provisions of the Act, hereinafter 
referred to as the stockyard; 


(2) Engaged in the business of buying and selling 
livestock on a commission basis at the stockyard, and buying and 
selling livestock in commerce for its own account; 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock on a commission basis 
and as a dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with its operations as a market 
agency, during the period from March 31, 1972 through August 
28, 1972, failed to maintain and use properly its custodial account 
for shippers’ proceeds thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, in that: 


(a) As of March 31, 1972, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $5,740.67 and had an overdraft in said account in 
the amount of $9,448.91. Respondent had to offset said checks 
and overdraft, deposits in transit in the amount of $6,586.52 and 
no current proceeds receivable, resulting in a deficiency of 
$8,603.06 in funds available to pay shippers’ proceeds; 


(b) As of May 31, 1972, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $39,171.40, and had to offset said checks, cash in said 
bank account in the amount of $506.31, deposits in transit in the 
amount of $19,630.80 and current proceeds receivable in the 
amount of $7,188.44, resulting in a deficiency of $11,845.85 in 
funds available to pay shippers’ proceeds; 


(c) As of June 30, 1972, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $22,494.88, and had to offset said checks, cash in said 
bank account in the amount of $6,747.00, no deposits in transit 
and no current proceeds receivable, resulting in a deficiency of 
$15,747.88 in funds available to pay shippers’ proceeds; 


(d) As of July 31, 1972, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $61,344.86 and had an overdraft in said account in the 
amount of $6,654.94. Respondent had to offset said checks and 
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overdraft, proceeds on hand in the amount of $50,856.73, current 
proceeds receivable in the amount of $5,602.55 and a general 
account check written to balance the custodial account in the 
amount of $1,049.29, resulting in a deficiency of $10,491.23 in 
funds available to pay shippers’ proceeds; and 


(e) As of August 28, 1972, respondent had outstanding 
checks drawn on its custodial account for shippers proceeds in the 
amount of $6,963.32, and had to offset said checks, cash in said 
bank account in the amount of $6,812.03. There were no deposits 
in transit and no current proceeds receivable, resulting in a 
deficiency of $151.29 in funds available to pay shippers’ proceeds. 


Such deficiencies were due, in part, to respondent’s failure to 
deposit in its custodial account for shipper’s proceeds, within the 
time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of consigned livestock. 


3. Respondent, during the period from May 1, 1972, through 
August 1, 1972 used funds received as proceeds from the sale of 
livestock consigned to it for sale on a commission basis for pur- 
poses of its own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to owners 
and consignors of livestock, and failed to maintain and use 
properly its custodial account for shippers’ proceeds, thereby 
endangering the prompt accounting therefor and payment of the 
portions thereof due the owners or consignors ‘of livestock in that: 


On May 1, 1972, respondent issued itself two (2) custodial 
account checks in the amount of $10,491.23 each to cover 
respondent’s total consigned livestock sales on that date totaling 
only $10,491.23. The money obtained by issuing the second check 
was used by respondent in its general account until August 1, 
1972. 


4. Respondent, in connection with its operation as a dealer, on 
or about the dates and in the transactions set forth in paragraph 
IV of the complaint and in other transactions at divers other times 
during the period from April 5, 1972, through June 29, 1972, 
purchased livestock, in commerce, and failed to pay, when due, 
the full purchase price for such livestock in that respondent failed 
to honor drafts drawn in payment for such livestock after they 
were presented to the bank upon which they were drawn for 
periods of time ranging up to twenty-five (25) days. 


5. Respondent, in commerce, on or about the dates and in the 
transactions listed in paragraph V of the complaint and in other 
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transactions at divers other times, submitted accounts of sale to 
consignors of livestock, which failed to show the true and correct 
names of the purchasers. Copies of such incomplete accounts of 
sale were made a part of the accounts and records of respondent. 


6. Respondent, as set forth in paragraph VI of the complaint, 
failed to issue scale tickets in accordance with INSTRUCTIONS 
FOR WEIGHING LIVESTOCK, regulations issued under the 
Packers and Stockyards Administration, in that serially num- 
bered scale tickets were not issued in proper sequential order. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondent has willfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)), and sections 201.40, 201.41, and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 4, respondent 
has willfully violated section 312(a) of the Act (7 U.S.C. 213(a)) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact 5, respondent 
has willfully violated sections 307, 312(a) and 401 of the Act 
(7 U.S.C. 208, 213(a) and 221), and section 201.43 of the regula- 
tions (9 CFR 201.48). 


By reason of the facts set forth in Finding of Fact 6, respondent 
has willfully violated sections 307 and 312(a) of the Act (7 U.S.C. 
208 and 213(a)) and section 201.73-1 of the regulations (9 CFR 
201.73-1). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, suc- 
cessors, and assigns, directly or through any corporate or other 
device, in connection with Respondent’s livestock operations 
subject to the Act, shall cease and desist from: 


(1) Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


(2) Using funds received as proceeds from the sale, in com- 
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merce of livestock handled on a commission basis for purposes of 
its own and for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
and making such other use of shippers’ proceeds in its possession 
or control as will in any manner endanger or impair the faithful 
and prompt accounting therefor and payment of the portions 
thereof due to the person or persons entitled thereto; 


(3) Failing to otherwise maintain its custodial account for 
shippers’ proceeds in conformity with the applicable provisions of 
the regulations; 


(4) Failing to pay, when due, the full purchase price of 
livestock purchased in commerce; 


(5) Failing to honor drafts issued, or authorized to be issued, in 
payment for livestock purchased in commerce, when presented for 
payment; 


(6) Issuing accounts of sale which fail to show the true and 
correct names of the buyer of consigned livestock; and 


(7) Failing to use scale tickets in the order of their consecutive 
serial numbers. 


Respondent is suspended as a registrant under the Act for a 
period of seven (7) days. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,674) 


Perry Roicer v. Unitep Stockyarps Corp., Et At. P&S Docket 
No. 4832. February 13, 1974. 


ERRATA 


Decision by Donald A. Campbell, Judicial Officer. 


On page 2 of the Decision and Order issued on January 28, 
1974, in the past paragraph, the second line, ‘‘October’’ is 
changed to ‘‘February.” 
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(No. 15,675) 


In re Tri-State Livestock MarKEtT, Inc. P&S Docket No. 4884. 
Decided February 14, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against it 
for violations of the Act and regulations with respect to the maintainence 
and use of its Custodial Account, permitting its officer and employee to 
purchase livestock from consignment for their own accounts, the issuance 
of incomplete or incorrect scale tickets and accounts of sale. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on December 5, 1973, 
by the Administrator, Packers and Stockyards Administration, 


United States Department of Agriculture, charging that 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 
I 


(a) Tri-State Livestock Market, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of 
business located at Abingdon, Virginia 24210. 


(b) Respondent is, and at all time material herein, was: 


(1) Engaged in the business of conducting and operating 
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the Tri-State Livestock Market Inc. Stockyard, a _ posted 
stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and, 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


II 


Respondent, during the period from March 31, 1973, through 
June 28, 1973, failed to maintain and use properly its custodial 
account for shippers’ proceeds, thereby endangering the faithful 
and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that: 


(a) As of March 31, 1973, respondent had outstanding checks 
drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ in the 
amount of $295,974.83, and had to offset such checks, cash in said 
bank account in the amount of $1,558.64, deposits in transit and 
current proceeds receivable in the amount of $254,608.04, 
resulting in a deficiency of $39,808.15 in funds available to pay 
shippers’ proceeds. 


(b) As of May 31, 1973, respondent had outstanding checks 
drawn on its ‘“‘Custodial Account for Shippers’ Proceeds” in the 
amount of $127,047.04, and had to offset such checks, cash in said 
bank account in the amount of $117,361.90, no deposits in transit, 
and no current proceeds receivable, resulting in a deficiency of 
$9,685.14 in funds available to pay shippers’ proceeds. 


(c) As of June 19, 1973, respondent had outstanding checks 
drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ in the 
amount of $164,394.92, and had to offset such checks, cash in said 
bank account in the amount of $43,571.16, no deposits in transit, 
and no current proceeds receivable, resulting in a deficiency of 
$120,823.76 in funds available to pay shippers’ proceeds. 


(d) As of June 28, 1973, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds”’ in the 
amount of $108,981.48, an overdraft in its custodial bank account 
in the amount of $8,835.81, and had to offset such checks and 
bank overdraft a certificate of deposit in the amount of $100,000, 
no deposits in transit, and no current proceeds receivable, 
resulting in a deficiency of $17,817.29 in funds available to pay 
shippers’ proceeds. 
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(e) Such deficiencies were due, in part, to respondent’s failure 
to deposit in its custodial account for shippers’ proceeds, within 
the time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of consigned livestock. 


(f) Such deficiencies were also due, in part, to respondent’s 
failure to deposit in its custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal to 
the purchases of consigned livestock by B. C. Umberger, its vice- 
president. 


Ill 


On or about the dates and in the transactions set forth below 
during the period March 2, 1973, through June 29, 1973, 
respondent permitted its vice-president, B. C. Umberger, to 
purchase for his own speculative account livestock which had been 
consigned to respondent for sale on a commission basis. 


Date of Number of Amount of 
Purchase Head Purchase 
3-02-73 15 $5,213.32 
3-03-73 2 542.05 
4-06-73 8 1,945.90 
5-11-73 16 4,347.25 
6-01-73 9 2,948.47 
6-22-73 23 2,280.85 


IV 


On or about the dates set forth below, respondent permitted its 
weighmaster to purchase, for his own account, livestock which 
had been consigned to respondent for sale on a commission basis. 


Date of 

Purchase No. of Head Amount 
4-06-73 5 $ 986.00 
4-13-73 16 4,106.00 
5-25-73 3 493.00 
6-08-73 1 250.00 
6-15-73 2 455.00 


V 


Respondent, on or about the dates and in the transactions set 
forth below, submitted accounts of sale to consignors of livestock 
which accounts failed to show the true and correct names of the 
purchasers. Respondent retained copies of such accounts of sale 
as a part of its records. 
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No. of 
Head 


Designation of Purchaser 


Date Consignor Shown on Account 


10-27-72 
10-27-72 
10-27-72 
03-02-73 
03-02-73 
03-02-73 
03-30-73 


Arlen Wright 
Bill Robertson 
Bill Robertson 
R. P. Robins 
Bill Stokes 
Billy Cole 
Charles Stiffey 


Co 5 
H-1 

Y 

Co 12X 
Don 
Co’ 12 
H-6 


VD 
Don-3 
Co-1 
H-10 
Ww 


03-30-73 
04-06-73 
05-25-73 
06-22-73 
06-29-73 
06-29-73 
06-29-73 
07-06-73 


Charles Stiffey 

John Paty 

John Brickey 

James Beavers, Jr. 
Gibson 

Mrs. Mattie McFadden 
Frazier Widner 

Jeff Daves 


md ted oe eed ed 


VI 


Respondent, on or about June 8, 1973, failed to operate its 
livestock scale in accordance with INSTRUCTIONS FOR 
WEIGHING LIVESTOCK, regulations issued under the Packers 
and Stockyards Act, in that it issued scale tickets which did not 
show the time of balancing the scale or the name or initials of the 
person who weighed the livestock. 


Vil 


Respondent, at the stockyard, on or about the dates and in the 
transactions set forth below submitted purchase invoices to 
buyers which failed to show the true and correct names of the 
purchasers of such consigned livestock. Respondent retained 
copies of such purchase invoices as a part of its records. 


Date 
1973 
March 2 
March 23 
April 13 
June 1 
June 22 
June 29 
June 29 
June 29 
June 29 
June 29 
July 6 


By reason of the facts alleged in 


No. of 
Head 
15 

9 

4 

2 

5 
27 
30 

5 

8 

5 

41 


Name of 
Purchaser 
B. C. Umberger 
B. C. Umberger 
B. C. Umberger 
B. C. Umberger 


Hunter Carmichael 
Hunter Carmichael 


Don Widner 
Don Widner 
Carol Vaughn 
Carol Vaughn 
Howard Phillips 


CONCLUSIONS 


Designation of Purchaser 
Shown on Invoice 
Co-12X 

Co-11 

Co-1 

Co-5 

H-10 

H-6 

Don-3 

Don-5 

CV-2 

CV-10X 

P 


paragraph II herein, 
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respondent has wilfully violated sections 307 and 312(a) of the Act 


(7 U.S.C. 208 and 213(a), and section 201.42 of the regulations 
(9 CFR 201.42). 


By reason of the facts alleged in paragraph III herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a), and section 201.57 of the regulations 
(9 CFR 201.57). 


By reason of the facts alleged in paragraph IV herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act 
(7U.S.C. 208 and 213(a)), and section 201.57(a) of the regulations 
(9 CFR 201.57(a)). 


By reason of the facts alleged in paragraph V herein, respond- 
ent has wilfully violated sections 307, 312(a) and 401 of the Act 
(7 U.S.C. 208, 213(a) and 221) and section 201.43 of the 
regulations (9 CFR 201.43). 


By reason of the facts alleged in paragraph VI herein, 
respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)), and sections 201.49 and 201.73-1 of the 
regulations (9 CFR 201.49 and 201.73-1). 


By reason of the facts alleged in paragraph VII herein, 
respondent has wilfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208 and 213(a) and 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and has eliminated the deficit in its custodial 
account, and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, 
directly or through any corporate or other device, in connection 
with respondent’s operations as a market agency, shall cease and 
desist from: 


1. Making such use of shippers’ proceeds in its possession or 
control as will in any manner endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to the person or persons entitled thereto; 


2. Failing to maintain its account for shippers’ proceeds in 
conformity with the provisions of section 201.42 of the regulations 
(9 CFR 201.42); 
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3. Issuing scale tickets which do not show the time of bal- 
ancing the scale, have the name or initials of the person weighing 
the livestock; 


4. Permitting its owners or officers to purchase livestock from 
consignments for resale for their own speculative accounts; 


5. Issuing accounts of sale which fail to show the true and 
correct names of buyers of consigned livestock; and, 


6. Issuing purchase invoices which fail to show the true and 
correct names of the buyers of consigned livestock. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in its 
business as a market agency subject to the Act including true and 
correct copies of accounts of sale and invoices and correct and 
complete copies of scale tickets. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service thereof upon the respondent. Copies hereof shall be served 
upon the parties. 


(No. 15,676) 


In re J. A. SpeicgHt, MABEL SuUMRELL, ALEX J. SPEIGHT, JOHN W. 
Wituiams, J. N. Witiiams, Jr., and Maryuire W. Monrt- 
GOMERY, d/b/a GREENVILLE Stock Yarps. P&S Docket No. 
4686. Decided February 15, 1974. 


Accounts and records — improperly kept — False and incorrect weights — 
wilfull violations ‘in commerce” — Incomplete or incorrect scale tickets — 
issuance of — Suspension 


Where respondents intentionally or negligently engaged in prohibited acts, 
respondents’ violations were wilfull violations ‘‘in commerce’’. Respondents 
are suspended as a registrant under the Act as stated in the Order herein, 
for a period of 30 days. 


Press release — proper 


The government’s press release based on the complaint was a proper exercise 
of the government’s informational program. 


Cross-examination refusal 
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The Administrative Law Judge properly refused to permit respondents to cross- 
examine complainant’s witnesses as to the details of livestock handled in 
their investigations conducted at the same time as the investigation in- 
volved in this case. 


Sanction ‘‘background”’ evidence 


Administrative Law Judge erred in refusing to permit the complainant to 
offer ‘‘background” evidence relating to the sanction to be imposed, but 
official notice will be taken of the ‘‘background”’ facts showing that false 
weighing is a very serious problem in the livestock industry, requiring a 
severe sanction; in this case a 30-day suspension and a cease and desist 
order. 


Hugh A. Stowe, for complainant. 
W. Osborne Lee, Jr., Lumberton, N.C., for respondents. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.). An Initial Decision and Order was filed on October 
30, 1973, by Administrative Law Judge William J. Weber. An 
appeal to the Judicial Officer was filed by respondents on 
December 3, 1973. The Judicial Officer has final administrative 
authority to decide cases under the Packers and Stockyards Act 
(37 F.R. 28475).* 


Oral argument before the Judicial Officer was held in 
Washington, D. C., on February 5, 1974. After consideration of 
the entire record, the Initial Decision of the Administrative Law 
Judge is adopted as the final Decision herein, except for Part VI. 
Also, the findings relating to a ‘‘hampshire barrow-wide strip,” a 
“black gilt,’’ and a “‘hampshire gilt’”’ weighed together on May 24 
are not adopted. 


*The office of Judicial Officer is a career position established pursuant to the Act 
of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department's first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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The Administrative Law Judge’s findings and conclusions, 
including those portions not adopted, are set forth in full herein, 
followed by additional conclusions by the Judicial Officer. The 
Judicial Officer’s order is substantially identical to the order filed 
by the Administrative Law Judge. The following changes are 
made in the Administrative Law Judge’s Initial Decision: p. 11, 
line 2, change ‘‘weight”’ to ‘‘weigh;”’ p. 17, seven lines from the 
bottom, delete ‘other,’ which appears before ‘Smyrna, 
Delaware;’’ and p. 18, in the heading, Point V, change ‘“‘com-”’ to 
“committing.” 


ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on September 19, 1972, by the Administrator of 
the Packers and Stockyards Administration, United States 
Department of Agriculture. 


The complaint alleges that the respondents are partners 
registered as a dealer under the Act and engaged in the business 
of buying and selling livestock in commerce. It charges, in part, 
that respondents knowingly weighed livestock purchased by them 
in commerce at their buying station at less than their true and 
correct weights; issued scale tickets and accounts of purchase to 
the seller of livestock on the basis of such false weights; and paid 
the seller for the livestock on the basis of such false weights. It 
also charges that respondents failed to operate the livestock 
scale at their buying station in accordance with the Instructions 
for Weighing Livestock under regulations issued by the Packers 
and Stockyards Administration. Such acts are alleged to have 
been willful, to constitute an unfair and deceptive practice in 
violation of section 312(a) of the Act (7 U.S.C. 213(a)) and to 
violate certain specified regulations issued under the Act. The 
complaint further charges that respondents failed to keep ac- 
counts and records which fully and correctly disclosed all trans- 
actions involved in their business and alleges such failure is a 
violation of sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 
221) and certain specified regulations issued under the Act. 


Respondents filed an answer to the complaint on October 30, 
1972 admitting that they are partners registered as a dealer under 
the Act and engaged in the business of buying and selling 
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livestock in commerce. Respondents deny all of those facts alleged 
to constitute violations of the Act and the regulations. As a 
further answer and defense to the complaint, respondents allege 
that the method of weighing and checking the weight of livestock 
used by complainant was an unfair, unreasonable and illegal 
method; that the method constituted an entrapment; that 
complainant published or caused to be published written ac- 
counts, newspaper articles and releases which prejudiced the 
rights of respondents’ and that the complaint fails to state a cause 
of action. A request for oral hearing was also included in the 
answer as was a request that the complaint be dismissed. 


An oral hearing was held on March 7 and 8, 1973 in Raleigh, 
North Carolina before Judge William J. Weber, of the Office 
Administrative Law Judges, United States Department of 
Agriculture. The respondents were represented by W. Osborne 
Lee, Jr., of the law firm of Lee, Lee & Murray, Lumberton, North 
Carolina. Hugh A. Stowe, Office of the General Counsel, United 
States Department of Agriculture, appeared as counsel for 
complainant. 


FINDINGS OF FACT 


J. A. Speight, Mabel Sumrell, Alex J. Speight, John W. 
Williams, J. N. Williams, Jr., and Marylie W. Montgomery, 
hereinafter referred to as the respondents’, are partners’, doing 
business as Greenville Stock Yards, with their principal place of 
business located at Greenville, North Carolina. Respondents are, 
and at all times material herein were, engaged in the business of 
buying and selling livestock in commerce for their own account, 
and were registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 


Respondents operate a daily buying station at their premises 
located at Greenville, North Carolina. Respondents sell the 
livestock purchased at the buying station tc various dealers and 
packers located in the states of Delaware, North Carolina, 
Pennsylvania and South Carolina. 


1. John W. Williams who was a partner-respondent also charged in the com- 
plaint, died before the hearing, and was dismissed as a party by agreement of the 
parties. 

2. The parties have an incorporated status also, and agreed that if any sanctions 
are imposed upon these parties doing business as Greenville Stock Yards, the 
sanctions would also bind the corporation as it would the individuals and part- 
nership. 
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On May 1, 1972, employees of complainant purchased thirty- 
three hogs at Central Carolina Farmers, Inc., a posted stockyard 
in Hillsborough, North Carolina. Five of these hogs were used in a 
direct-sale-type weighing investigation of respondents’ operations 
at their buying station in Greenville, North Carolina on May 4, 
1972. On the night of May 1, 1972, the five hogs used in the 
weighing investigation of respondents along with others of the 
thirty-three hogs purchased were placed in a holding pen on a 
minimum amount of feed and water until the day prior to which 
they were sold. At approximately 7:00 PM on the evening of May 
3, 1972, these five hogs were taken off feed and water. They had 
no feed or water from that time until after they were sold to 
respondents on May 4. These hogs were “shrunk out”’ and in a 
“gaunt” condition prior to the sale to Respondents. 


Between 6:00 AM to 6:21 AM on May 4, 1972, these five hogs 
were identified and individually weighed on the scale at the 
stockyard in Hillsborough by Morgan W. Stephens, com- 
plainant’s employee, and their weights were recorded on scale 
tickets prepared by Stephens. Immediately upon completion of 
the weighing process, the hogs were loaded on a two-ton truck 
owned by complainant and driven 158 miles to a place about 1.5 


miles from respondents’ buying station. This truck had a single 
animal livestock scale built into it. Upon arrival at the 
prearranged location in Greenville, North Carolina, on May 4, 
1972, employees of complainant leveled and blocked the livestock 
truck, tested the scale on the truck for accuracy, and found the 
scale well within the allowable tolerances and accurate for the 
weighing of livestock. 


These five hogs were identified and again individually weighed 
on the scale on complainant’s truck, and scale tickets were 
prepared by Stephens showing the weight of each hog and the 
time of the weighing as being 1:35 PM to 1:43 PM. After each hog 
was weighed, it was driven off the scale on complainant’s two-ton 
truck onto a pickup truck which was backed up to the two-ton 
truck. Immediately after the last hog was weighed and loaded on 
the pickup truck, Stephens drove the pickup truck 1.5 miles to 
respondents’ buying station. Shortly after his arrival at 
respondents’ buying station, Stephens, with the assistance of a 
young man at the buying station, unloaded the five hogs. 
Stephens wanted the hogs weighed in two (2) drafts, 3 hogs in 1 
draft, and 2 in the other. The young man weighed them ac- 
cordingly. Upon completion of the weighing process, Stephens 
was issued a scale ticket reflecting the weights obtained by the 
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young man. The time that the purchase weights were taken was 
1:52 to 1:55 PM or an elapsed time of 20 minutes from the time the 
first hog was weighed on complainant’s scale until the last draft of 
hogs was weighed by respondents. A comparison between the 
results of the weighing of the five hogs on complainant’s and 
respondents’ scales is as follows: 


Correct Weight Respondents’ 
as Determined Weight on Weight 
No. Head _ Description of Hogs on P&S Scale ScaleTicket Difference 
(Ibs.) (Ibs.) (Ibs.) 
gilt-tag in right ear 217 
bob tail gilt 317 
white barrow-tag in left ear _209 
643 
red spotted barrow 258 
sandy spotted barrow 228 
486 475 -11 


Stephens was issued an account of purchase and was paid by 
respondents, through their employee Hilda Jones, for the five 
hogs sold on May 4, 1972, on the basis of the weights on the scale 
ticket issued to Stephens by the young man. 


The scale ticket issued by respondents to Stephens did not 


show the name and address of the respondents, the date, the name 
or initials of the weighmaster, the name of the seller or the time of 
the balance check of the scale. 


On May 22, 1972, employees of complainant purchased more 
hogs at Central Carolina Farmers, Inc. stockyard in 
Hillsborough, North Carolina, to be used in a continuation of the 
weighing investigation of respondents’ operations and in other 
weighing investigations. On the evening of May 22, 1972, ten of 
these hogs were selected for use in weighing investigations on 
May 23, 1972, and were taken off of feed and water at 7:00 PM. 


At approximately 6:27 AM to 7:01 AM on the morning of May 
23, 1972, the ten hogs were identified and individually weighed on 
the scale at the stockyard in Hillsborough by T. C. Harris, Jr., an 
employee of complainant, and their weights were recorded on 
scale tickets prepared by him. Prior to weighing the ten hogs, 
Harris tested the stockyard scale for accuracy and found it to be 
within the allowable tolerance and accurate for weighing 
livestock. Immediately upon the conclusion of the weighing 
process, the hogs were loaded on complainant’s two-ton truck and 
transported approximately 159 miles to Greenville, North 
Carolina. Upon arrival at the area selected to park the truck, 
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employees of complainant leveled and blocked the truck, tested 
the scale contained thereon for accuracy, and found the scale to be 
within allowable tolerances and accurate for the purpose of 
weighing livestock. 


The five hogs remaining on complainant’s truck at its arrival in 
Greenville, North Carolina, on May 23, 1972, were identified and 
individually weighed on the scale on complainant’s truck, and 
scale tickets were prepared by Harris showing the weight of each 
hog and the time of the weighing. After each hog was weighed, it 
was removed from the scale into a pickup truck. Immediately 
after the five hogs were loaded on the pickup truck, David K. 
Auten III and J. Fred Matteson, employees of complainant, 
proceeded 1.5 miles in the pickup truck directly to respondents’ 
buying station. Shortly after their arrival at the buying station, 
Auten, with the assistance of Bill Owens, an employee of 
respondents, unloaded the five hogs. Owens then weighed the 
hogs and issued a scale ticket to Auten reflecting the weights 
obtained. Approximately 20 minutes had elapsed between the 
time that the first hog was weighed on complainant’s scale and 
the time that the last hog was weighed by respondents’ employee. 
A comparison between the results of the weighing of the five hogs 
on complainant’s and respondents’ scales is as follows: 

Correct Weight Respondents’ 
Description as Determined Weight on Weight 
No. Head of Hogs on P&S Scale Scale Ticket Difference 
(Ibs.) (Ibs.) (Ibs.) 
Black sow® 301 300 -1 
white gilt-black nose 239 
black gilt 211 
hampshire barrow- 213 
narrow stripe 

red hampshire barrow 239° 

902 895 -7 


Auten was issued an account of purchase and was paid by 
respondents, through their employee Hilda Jones, for the five 
hogs sold on May 23, 1972, on the basis of the weights on the scale 
ticket issued to Auten. 


The scale ticket issued by respondents to Auten did not show 
the name and address of the respondents, the date, the name or 
initials of the weighmaster, the name of the seller or the time of 
the balance check of the scale. 


3. Not included in the complaint. 
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Early the morning of May 24, 1972, employees of complainant 
selected ten more of the hogs purchased on May 22, for use in 
another weighing investigation. These hogs had been on a 
minimum amount of feed and water from 7:00 PM on May 22, 
1972, to 7:00 PM on May 23rd when they were taken off feed and 
water entirely. The ten hogs were “‘shrunk out”’ and in a “gaunt’”’ 
condition and were given no access to feed or water while in the 
possession of complainant’s employees on May 24, 1974. 


At approximately 6:47 AM to 7:03 AM on May 24, 1972, these 
ten hogs were identified and individually weighed on the cattle 
scale at the stockyard in Hillsborough by Harris, and their 
weights were recorded on scale tickets prepared by him. Prior to 
weighing the ten hogs, Harris tested the scale for accuracy and 
found it to be within the allowable tolerance and accurate for 
weighing livestock. Immediately upon completion of the weighing 
process, the hogs were loaded on complainant’s truck and 
transported approximately 159 miles to Greenville, North 
Carolina. Upon arrival at the area selected to park the truck, 
employees of complainant leveled and blocked the truck bed, 
assembled and tested the scale contained thereon for accuracy, 
and found the scale within the a!lowable tolerance and accurate for 
purposes of weighing livestock. 


The six hogs remaining on complainant’s truck at its arrival in 
Greenville, North Carolina, on May 24, 1972, were identified and 
individually weighed on the scale on complainant’s truck, and 
scale tickets were prepared by Harris showing the weight of each 
hog and the time of the weighing as being 1:55 PM to 2:07 PM. 
After the hogs were weighed, they were loaded on a pickup truck. 
Immediately after the hogs were loaded on the pickup truck, 
Harris and Matteson traveled 1.5 miles in the pickup truck to 
respondents’ buying station. Upon arrival at the buying station, 
Matteson, with the assistance of Owens, unloaded the hogs. 
Within five minutes after the arrival at the buying station, 
respondent Alex J. Speight weighed the six hogs and issued scale 
tickets to Matteson reflecting the weights obtained. Ap- 
proximately 22 minutes had elapsed between the time that the 
first hog was weighed on complainant’s scale and the time that 
the last hog was weighed by respondent Alex J. Speight. A 
comparison between the results of the weighing of the six hogs on 
complainant’s and respondents’ scales is as follows: 
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Correct Weight Respondents’ 
Description as Determined Weight on Weight 
No. Head of Hogs on P&S Scale Scale Tickets Difference 
(Ibs.) (Ibs.) (Ibs.) 

white sow-black skin 366 360 -6 
hampshire barrow- 198 
wide strip 
black gilt 207 
hampshire gilt 224 

629 
red barrow 209 
sandy barrow-wide belt 199 

408 400 -8 


Four of the hogs sold on May 24, 1972, were sold in the name of 
Auten and the other two were sold in the name of Matteson. 
Auten and Matteson were issued accounts of purchase and were 
paid by respondents, through their employee Hilda Jones, for the 
six hogs, sold to respondents on May 24, 1972, on the basis of the 
weights on the scale tickets issued to Matteson. 


The scale tickets issued by respondent Alex J. Speight did not 
show the address of the respondents, the date, the name of the 
seller or the time of the balance check of the scale. 


Immediately after Matteson received the scale tickets for the 
six hogs sold to respondents on May 24, 1972, he and Harris 
compared the weights on the tickets with the weights obtained on 
complainant’s scale and determined there were discrepancies in 
the weights. They then introduced and identified themselves to 
respondent Alex J. Speight. They told Speight that they wanted 
to check the balance of respondents’ scale, check-weigh the six 
hogs just sold to him, and test respondents’ scale for accuracy. 
Harris and Matteson checked the balance of respondents’ scale 
and determined that it was back-balanced four pounds. Harris 
balanced the scale and brought the scale to the correct zero 
balance by moving the balance ball. 


Harris and Matteson then check-weighed the six hogs just sold, 
within approximately fifteen or twenty minutes of the purchase 
by respondent Alex J. Speight. The hogs had no access to feed 
and water during the interim of the weighing by respondent 
Speight and the checkweighing. The results of the check-weighing 
upon respondents’ scale are as follows: 


Description Purchase Check Weight 
No. Head of Hogs Weight Weight Difference 
(Ibs.) (Ibs.) (Ibs.) 
1 white sow-black skin 360 365 +5 
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Purchase Check Weight 
Description Weight Weight Difference 

of Hogs [lbs.] (Ibs.) [lbs.] 
hampshire barrow-wide strip 
black gilt 
hampshire gilt 625 625 * 0° 
red barrow 
sandy barrow-wide belt 400 405 +5 


On February 8, 1972 and on August 7, 1972, W. R. Burnett, an 
Inspector of Weights and Measures for the State of North 
Carolina, conducted tests of the scale owned and operated by 
respondents at their buying station. Said tests showed that the 
scale was approved and was within allowable tolerance and ac- 
curate for weighing livestock. 


On May 24, 1972, Harris and Matteson conducted a test of the 
scale owned and operated by respondents at their buying station. 
Said test showed that the scale was within allowable tolerance and 
accurate for weighing livestock. 


In January 1970, respondent Alex J. Speight attended a weigh- 
master training school sponsored by complainant. On March 13, 
1970, respondent Alex J. Speight signed the ‘Weighers 
Acknowledgement and Agreement’’ which states, in part, that 
the signer has ‘‘read the Instructions for Weighing Livestock 
issued under authority of the Packers and Stockyards Act and 
agree to comply fully with said Instructions. . .”’ 


On or about January 21, 1972, respondents were sent a letter by 
Matteson which, among other things, set forth the requirements 
of section 201.49 of the regulations issued under the Packers and 
Stockyards Act regarding scale tickets and stated that the In- 
structions for Weighing Livestock, Scales and Weighing 
Memorandum No. 3, should be reviewed and followed. Enclosed 
with the letter was a copy of the Packers and Stockyards Act and 
Regulations, a copy of Scales and Weighing Memorandum No. 3, 
and a copy of Form P&SA-17 containing the scale ticket 
requirements and a sample copy ofa scale ticket. 


Copies of the scale tickets and accounts of purchase issued to 
Stephens, Auten and Matteson in the transactions described were 
retained by respondents as a part of their accounts, records and 
memoranda. 


4. Would also have been correct to have called this 630 pounds. 
5. If the check weight had been called as 630 pounds, this would have been a plus 
five pounds. 
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The 11 hogs purchased by respondents from complainant’s 
employees on May 4 and 24, 1972, were commingled by 
respondents with other hogs respondents had purchased from 
other sources and were resold on the day of purchase, in com- 
merce, to a corporate purchaser in Smyrna, Delaware. 


The 4 hogs excluding the sow, purchased by respondents from 
Auten on May 23, 1972, were commingled by respondents with 
other hogs respondents had purchased from other sources and 
were resold on the day of purchase, in commerce, to a Nichols, 
South Carolina, livestock purchaser and were received the 
following day, May 24, 1972, by a packing company in 
Philadelphia, Pennsylvania. 


CONCLUSIONS 
Point I 


Respondents, as alleged in the complaint, weighed livestock at less than 
their true and correct weights, issued scale tickets and accounts of pur- 
chase on the basis of such false weights, and paid the seller on the basis of 
such false weights in violation of section 312(a) of the Act (7 U.S.C. 213(a)) 
and sections 201.49, 201.55 and 201.71 of the regulations (9 CFR 201.49, 
201.55, 201.71). 


Section 312(a) of the Act (7 U.S.C. 213(a)) provides, inter alia, 
that: 


(a) It shall be unlawful for any . . . dealer to engage in, or use any un- 
fair, unjustly discriminatory, or deceptive practice or device in connection 

. with the receiving, marketing, buying, or selling on a commission 
basis or otherwise, feeding, watering, holding, delivery, shipment, weigh- 
ing, or handling, in commerce, of livestock. 


Pursuant to the authority granted to him by Section 407 of the 
Act, (7 U.S.C. 228) the Secretary of Agriculture has issued 
regulations to carry out the provisions of the Act. Section 201.49 
of such regulations (9 CFR 201.49) provides, inter alia, that: 


When livestock . . . is weighed for purposes of purchase or sale, a scale 
ticket shall be issued which . . . shall show the. . . actual weight of the live- 
stock . . . In transactions subject to the act ... dealers . . . shall be 
responsible for the accurate weighing of livestock and the execution and 
issuance of scale tickets .. . 


Section 201.55 of such regulations (9 CFR 201.55) provides, 
inter alia, that: 


When livestock . . . is bought or sold on a weight basis in transactions 
subject to the provisions of the act, settlement therefor shall be on the 
basis of the weight shown on the scale ticket or correction ticket, as the 
case may be. Any weight figures shown on accounts of sale, accounts of 
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purchase . . . issued in connection with transactions subject to the act shall 

be actual weights obtained on scales operated or used by ... . dealers... 

at the place and at the time of consummation of the transactions in 

question or, if not, shall be appropriately explained on the accountings .. . 

Section 201.71 of such regulations (9 CFR 201.71) provides, 
inter alia, that: 


Each . . . dealer . . . who weighs livestock . . . shall install, maintain, 
and operate the scales used for such weighing so as to insure accurate 
weights... 


The statute and the regulations are clear regarding the 
requirements that dealers, subject to the Act, weigh livestock at 
their actual, accurate weights at the time of purchase; that they 
issue scale tickets showing the actual weight of the livestock; that 
any weight figures shown on accounts of purchase shall be actual 
weights; and that settlement in such transactions shall be on the 
basis of the weight shown on the scale ticket. In addition, 
numerous rulings of the Secretary of Agriculture over a long 
period of time have held that such practices as are alleged in 
paragraph II of the complaint are violative of the Act and the 
regulations. In re Joseph L. Mitchell, d/b/a La Salle County 
Livestock Marketing Center, 21 A.D. 124, 133, aff’d, 308 F.2d 
855 (7th Cir. 1962), cert. denied, 372 U.S. 935 (1963); In re Wayne 
County Livestock Exchange, Inc., 23 A.D. 472, 480 (1964); In re 
Farmers Commission Company, Inc. and Charles W. Burris, Jr., 
24 A.D. 1491, 1501 (1965); In re J. W. Moore, 26 A.D. 546, 554 
(1967); In re R. D. Bryan, 29 A.D. 816, 824 (1970); In re George 
K. Reaves, d/b/a Reaves Livestock, 30 A.D. 1455, 1465 (1971); 
In re Whiteville Livestock Auction, Inc., and Kenneth Tyrone 
Coleman, 31 A.D. 857, 871 (1972). 


Paragraph II of the complaint charges and the evidence 
discloses that the respondents, on the dates and in the trans- 
actions listed therein, in connection with the weighing of 
livestock purchased by respondents, in commerce, on a weight 
basis at their buying station: (1) knowingly weighed the livestock 
at less than their true and correct weights; (2) issued scale tickets 
and accounts of purchase to the seller of the livestock on the basis 
of such false weights; and (3) paid the seller for the livestock on 
the basis of such false weights. That respondents purchased the 
hogs, listed in paragraph II of the complaint, on a weight basis, 
on the dates specified; issued scale tickets and accounts of pur- 
chase to the seller on the basis of respondents’ weights; and paid 
the seller on the basis of those weights is clearly shown by the 
record. Therefore, the first issue is whether respondents weighed 
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the hogs at less than the true and correct weights. 


One of the witnesses at the hearing was Mr. Morgan W. 
Stephens, a man with many years of association with livestock 
and experience in weighing investigations. Mr. Stephens testified 
that excretory shrink is the predominant type of shrink that 
would occur in livestock during the first 36 hours after the 
livestock had been taken off feed and water; that excretory shrink 
would be highest toward the beginning of this period and would 
then taper off; and that most excretory shrink would occur in 
transit during the first 50 or 100 miles. Mr. J. Fred Matteson, 
another witness with many years experience in raising and 
marketing hogs, testified that his experience showed that at least 
50 percent of the shrink would occur in the first 40 miles of haul. 
He also testified that the obvious way to control shrinkage in hogs 
in shipment would be to limit their intake of feed and water. 


The hogs listed in paragraph II of the complaint were on a 
limited amount of feed and water until 7:00 PM of the evening 
prior to the day they were sold to respondents. At that time they 
were taken off feed and water entirely. The hogs were ‘‘shrunk 
out”’ and in a ‘‘gaunt”’ condition prior to the sale. On the day the 
hogs were sold to respondent they were hauled approximately 159 
miles by complainant’s employees to a prearranged location in 
Greenville, North Carolina. The truck used to haul the hogs 
contained a single animal livestock scale equipped with a type 
registering weigh beam, with a capacity of 3,000 pounds 
graduated by one pound increments, built into the truck bed. 
Upon arrival at the prearranged location, employees of com- 
plainant leveled and blocked the livestock truck, tested the scale 
on the truck for accuracy using the procedures required by the 
Packers and Stockyards regulations, and found the scale well 
within the allowable tolerances and accurate for the weighing of 
livestock. The hogs were then identified and individually weighed 
on the scale on complainant’s truck, and scale tickets were 
prepared showing the weight of each hog and the time of the 
weighing. Immediately after the hogs were weighed and loaded on 
a pickup truck, they were driven 1.5 miles by complainant’s 
employees to respondents’ buying station. Within 15 to 22 
minutes of the time the hogs were weighed on complainant’s scale, 
the hogs were weighed by respondents. Because of the length of 
time the hogs had been off feed and water and the distance they 
had been hauled, the factor of shrink had been virtually 
eliminated prior to the time the hogs were weighed on com- 
plainant’s scale. Yet the hogs were weighed by respondents at 
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from four to eleven pounds less than they were weighed by 
complainant’s employees just a few minutes earlier. 


The difference in the weights obtained was not solely caused by 
the fact that complainant’s scale was graduated by one pound 
increments and respondents’ scale was graduated by five pound 
increments, nor by the weight by the hogs during the short time 
between the two weighings. This was clearly shown when on May 
24, 1972, T. C. Harris, Jr., a man with many years experience in 
conducting weighing investigations, check-weighed the six hogs 
sold respondents on that day within 15 or 20 minutes of the time 
respondents’ originally weighed the hogs. The hogs were 
reweighed on respondents’ scale in three drafts as initially 
weighed by respondents. Two of the drafts each weighed five 
pounds more than weighed by respondents a few minutes before. 
While the other draft was called as weighing the same as 
previously weighed by respondents, Mr. Harris testified that on 
respondents’ five pound graduated scale he could have just as 
correctly called that draft as weighing five pounds more. If he 
had done so, that draft would also have weighed five pounds more 
than previously weighed by respondents on respondents’ own 
scale. Since the six hogs had no access to feed or water during the 
period between the weighing by respondents and the check- 
weighing by Mr. Harris, they could not have gained weight 
during that period nor was this weight difference accounted for by 
any error in respondents’ scale. Both before and after the trans- 
actions described herein, specifically on February 8, 1972 and on 
August 7, 1972, an inspector of weights and measures for the 
State of North Carolina conducted tests of respondents’ scale 
which showed that the scale was approved and was within 
allowable tolerance and accurate for weighing livestock. In ad- 
dition, on May 24, 1972, the very day the six hogs were sold to 
respondents and checkweighed, Mr. Harris conducted a test of 
respondents’ scale which showed that the scale was within 
allowable tolerance and accurate for weighing livestock. 
Therefore, the evidence is clear that respondents weighed the hogs 
at less than their true and correct weights. 


Issues concerning whether the hogs were weighed in commerce 
and whether the respondents short weighed them knowingly and 
wilfully will be discussed later. 


Point II 


Respondents, on May 24, 1972, failed to operate their livestock scale in 
accordance with the instructions for weighing livestock in that they 
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weighed livestock when said scale was back-balanced four pounds in viola- 
tion of section 312(a) of the Act (7 U.S.C. 213(a)) and sections 201.71 and 
201.73-1 of the regulations (9 CFR 201.71, 201.73-1). 


Section 201.73-1 of the regulations (9 CFR 201.73-1) provides 
inter alia, that: 


(a) Balancing the empty scale. (1) The empty scale shall be balanced 
each day before weighing begins and thereafter, while weighing operations 
continue .. . (3)... A scale equipped with a balance indicator is correctly 
balanced when the indicator comes to rest in the center of the target area 
. . . (5) A balanced ball . . . shall be operated only when balancing the 
empty scale and shall not be operated at any other time or for any other 
purpose. 

Section 312(a) of the Act (7 U.S.C. 213(a)) specifically makes it 
unlawful for any dealer to use any unfair or deceptive practice of 
device in connection with the buying or weighing of livestock in 
commerce. Section 201.71 of the regulations (9 CFR 201.71) 
requires each dealer to maintain and operate scales used for 
weighing livestock so as to insure accurate weights. The operation 
of a scale while the scale is back-balanced is a violation of section 
312(a) of the Act and the regulations issued thereunder. Jn re 
Whiteville Livestock Auction, Inc., and Kenneth Tyrone 


Coleman, supra; In re George K. Reaves, Livestock, supra; In re 
J. W. Moore, supra; In re Wayne County Livestock Exchange, 
Inc., supra. 


The scale at respondents’ buying station during the times 
material herein was a conventional type, Howe Scale with a 
10,000 pound capacity, and a type registering weighbeam with a 
Spinks balance indicator. To properly operate the type scale 
owned by respondents, the weighmaster should balance the scale 
at frequent intervals making certain that the indicator comes to 
rest in the center of the target area. 


The evidence is clear that on May 24, 1972, respondents 
operated the scale at their buying station while it was improperly 
balanced. Mr. Harris stated that on May 24, 1972, he could tell 
the scale was back-balanced, that is in a balanced condition back 
of zero or out of balance on the minus side, by visually looking at 
the balance indicator as it was out of the target area. Anyone else 
operating the scale could easily have made the same deter- 
mination. In addition to that, Mr. Harris and Mr. Matteson 
tested the balance condition of respondents’ scale on that day, 
and it took four pounds of test weights to bring the scale to proper 
balance, that is, to bring the indicator to the center of the target 
area. After removing the weights, all that Mr. Harris had to do to 
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bring the scale to a correct zero balance was to move the balance 
ball. Respondents obviously did not balance the scale as required 
by the regulations because, as shown, the simple act of balancing 
a scale will correct a back-balanced condition. 


In addition, as previously discussed, there was the actual 
evidence of short weights which is consistent with a back- 
balanced condition. Also as previously discussed, respondents’ 
scale was tested and found to be accurate before, on, and after 
May 24, 1972. Therefore, the back-balanced condition was not due 
to mechanical deficiencies in the scale itself. 


Point III 


Respondents, as alleged in the complaint, failed to keep accounts and re- 
cords which fully and correctly disclosed all transactions involved in their 
business in violation of sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 
221) and sections 201.46(a), 201.49, 201.55 and 201.73-1 of the regulations 
(9 CFR 201.46(a), 201.49, 201.55, 201.73-1). 


Section 401 of the Act (7 U.S.C. 221) provides, inter alia, that: 


Every . . . dealer shall keep such accounts, records, and memoranda as 
fully and correctly disclose all transactions involved in his business. . . 


Section 201.49 of the regulations (9 CFR 201.49) provides, inter 


alia, that: 


When livestock . . . is weighed for purposes of purchase or sale, a scale 
ticket shall be issued which shall show the name of the agency performing 
the weighing service, the date of the weighing . . . the name of the seller, 
the name of the buyer . . . or understandable abbreviations of such names. 
In the case of livestock . . . the scale ticket shall show . . . actual weight of 
the livestock . . . and the name or initials of the person who weighed the 
livestock . . . dealers . . . shall be responsible for the accurate weighing of 
livestock and the execution and issuance of scale tickets . . . 


Section 201 .46(a) of the regulations (9 CFR 201.46(a)) provides, 
inter alia, that: 


.. each... dealer buying or selling livestock . . . in addition to other 
necessary records, shall make and keep an accurate record of the. . . 
weight of livestock bought .. . 

Section 201.73-1 of the regulations (9 CFR 201.73-1) provides, 
inter alia, that: 


(6) The time at which the empty scale is balanced or its zero balance 
verified shall be marked on scale tickets or other permanent records. 


The applicable parts of section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.55 of the regulations (9 CFR 201.55) were 
cited earlier. 
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The Act and the regulations are clear that a dealer under the 
Act must make and keep certain accounts and records; that in- 
cluded among these are scale tickets and accounts of purchase; 
that the scale tickets and accounts of purchase must contain 
certain specified information; and that the information must be 
accurate. The failure to keep accounts and records as required has 
been held to be a violation of the Act and the regulations. In re 
Farmers Commission Company, Inc. and Charles W. Burris, Jr., 
supra; In re R. D. Bryan, supra; In re Joseph L. Mitchell, d/b/a 
La Salle County Livestock Marketing Center, supra; In re Wayne 
County Livestock Exchange, Inc., supra; In re J. W. Moore, 
supra; In re George K. Reaves, d/b/a Reaves Livestock, supra. 


As discussed earlier, the evidence is clear that respondents 
issued to complainant’s employees scale tickets and accounts of 
purchase showing weights which were less than the true and 
correct weights of the hogs sold to respondents. Equally clear 
from the evidence is the fact that the scale tickets, copies of which 
were introduced into evidence, did not show all of the information 
required by the Act and the regulations. Respondents under the 
Act and regulations are required to maintain accounts of purchase 
and scale tickets as part of their records, which they did as shown 
by the inspection of their records by Mr. Louis C. Odom, with the 
short-weights as previously established. The accounts of purchase 
showed payments made based on such short weights. 


Point IV 


Respondents, a dealer under the Act, committed the Acts alleged in 
paragraphs II, III and IV of the complaint in commerce. 


Section 301 of the Act (7 U.S.C. 201) provides, inter alia, that: 


(d) The term “‘dealer’’ means any pprson .. . engaged in the business of 
buying or selling in commerce livestock . .. on his own account... 


The Act (7 U.S.C. 182) provides, inter alia, that: 


When used in this Act —— .. . (6) The term “commerce” means 
commerce between any State. . . and any place outside thereof; 


In addition, the Act (7 U.S.C. 183) provides, inter alia, that: 


For the purpose of this Act (but not in anywise limiting the foregoing 
definition) a transaction in respect to any article shall be considered to be 
in commerce if such article is part of that current of commerce usual in the 
jlivestock and meat-packing industries, whereby livestock . . . are sent 
from one State with the expectation that they end their transit, after pur- 
chase, in another, including, in addition to cases within the above general 
description, all cases where purchase or sale is either for shipment to 
another State... 
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The applicable part of section 312(a) of the Act (7 U.S.C. 
213(a)) was cited earlier. 


Respondents have admitted that they are engaged in the 
business of buying and selling livestock in commerce for their own 
account. As discussed hereinafter, the evidence shows that 
respondents are so engaged. Therefore, respondents are a dealer 
as that term is defined in section 301(d) of the Act (7 U.S.C. 
201(d)). 


In addition, the specific actions alleged in paragraphs II, III 
and IV of the complaint to have been violations of the Act and the 
regulations were committed in commerce as that term is defined in 
the Act (7 U.S.C. 182, 183). Mr. Odom testified that based on his 
examination of respondents’ records and information supplied to 
him by respondent Alex J. Speight and respondents’ employee, 
Miss Hilda Jones, he was able to determine where the livestock 
involved in the transactions of May 4, May 23 and May 24, 1972, 
were sold and shipped. The eleven hogs respondents purchased 
from complainant’s employees on May 4, 1972 and May 24, 1972, 
were commingled by respondents with other hogs purchased by 
them from other sources and were resold and shipped on the day 
of purchase to other Smyrna, Delaware. On May 23, 1972, the 
other four hogs, purchased by respondents from complainant’s 
employee, were commingled by respondents with other hogs 
purchased from other sources, and were resold on the day of 
purchase to a livestock purchaser from Nichols, South Carolina, 
and were transferred to a packing company at Philadelphia, 
Pennsylvania. That the Secretary of Agriculture has jurisdiction 
in this matter is therefore clear. 


Point V 


Respondents, as alleged in paragraph V of the complaint, wilfully violated 
the Act and the regulations when com-the acts previously shown. 


The only issue remaining is whether respondents committed 
those acts wilfully. That they did so is clear from the evidence. 


While the term ‘“‘wilful’” has many meanings, in connection with 
regulatory statutes, a prohibited action is wilful if done in- 
tentionally or with careless disregard of statutory requirements. 
In re Rayville Livestock Auction, Inc., 30 A.D. 886, 896 (1971); 
In re Benedict K. Goodman, 18 A.D. 1121, 1128, aff'd, 286 F.2d 
896 (7th Cir. 1961). Stated a little differently, intentionally or 
negligently doing a prohibited act is wilful under a regulatory 
statite. In re George K. Reaves, d/b/a Reaves Livestock, supra 





298 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 280 


at 1464; In re Chester Burgess, 28 A.D. 449, 457 (1969); In re 
Julian M. Marks, 22 A.D. 761, 777 (1968). 


Those decisions clearly establish that either intentionally or 
negligently doing a prohibited act is wilful without anything more 
being required. On the facts presented here, the respondents were, 
even viewed in the best light for respondents, negligent in 
committing those acts shown to have been a violation of the Act 
and the regulations. 


The respondents were well informed on the requirements of the 
Act and the regulations. Respondent Alex J. Speight had at- 
tended a weighmaster training school sponsored by complainant. 
He had also signed a ‘‘Weigher’s Acknowledgment and 
Agreement” acknowledging that he had read the Instructions for 
Weighing Livestock and agreeing to comply fully with those 
instructions. In addition, the respondents were notified by letter 
dated January 21, 1972, of the requirements regarding scale 
tickets and of the need to follow the Instructions for Weighing 
Livestock. Included with the letter were copies of the Act and the 
regulations as well as a sample scale ticket. 


In spite of the above, respondents, short weighed livestock on 
three different days in May 1972. On each of those days, 
respondents also issued scale tickets which were incomplete and 
inaccurate. On May 24, 1972, respondents also weighed livestock 
when their scale was back-balanced four pounds. Regarding that 
occurrence, Mr. Harris testified that by merely looking at the 
indicator he could tell the scale was out of balance on the minus 
side. Under these facts, respondents’ clearly committed the 
prohibited acts negligently and in careless disregard of the 
statutory requirements. 


Part VI 

Error is claimed concerning the exclusion of certain proffered 
evidence said to be helpful in ‘‘determining the sanction’’ which 
might be appropriate herein, if the charges were found sustained. 
Examples of the evidence suggested for consideration include: 
(1) evidence of the percentage of livestock markets investigated 
on a routine spot check basis which appear to be falsely weighing 
livestock; (2) the effacacy of sanctions imposed in prior 
proceedings as determined by comparing the current percentage 
of false weighing with the percentage of false weighing in the past 
5 years, thereby implying the effectiveness or ineffectiveness of 
the deterrent factor, so the reasoning goes. In re Sy B. Gaiber & 
Co., 31 A.D. 848, 849-50, (1972). 
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These, and other suggested items, would be or inevitably lead 
to collateral and irrelevant issues. Once the door was opened to 
admit the proffered “‘opinion by an expert witness, e.g., a Branch 
Chief or Area Supervisor”’ it would be difficult to determine the 
line at which such extension of the issues and record could be 
reasonably terminated. The record could become unmanageable, 
and invitation to legal error be proportionately increased. No 
formal public record of such successful-unsuccessful (??) in- 
vestigatory results, kept subject to uniform standards and 
criteria, and published in some manner for public knowledge and 
inspection, were suggested, beyond the opinion and testimony of 
the expert witness. Even if such official statistical records were 
kept with appropriate safeguards and accuracy, the relevancy of 
such matters may well be effectively challenged in many cases, if 
not all cases. 


By way of contrast, on the other side of the coin, the respondent 
herein sought to test the complainant’s case by tracing each 
investigatory stop made by the complainant’s witnesses on the 
same days checks were made at respondent’s place of business. 
His theory had some merit and appeal in that he argued if all 
investigations made that day showed similar short weights it may 
be the basis for an inference that the complainant’s equipment, 
personnel, or techniques were in error. The complainant’s counsel 
objected vigorously on a variety of grounds to prevent expansion 
of the issues and record with attendant diversions and distrac- 
tions from the key issues in the case. The complainant’s ob- 
jections were sustained for essentially the same reasons as now set 
forth, i.e., the evidence was not directly relevant to the key 
issues. It was both remote and directed to collateral or peripheral 


issues. y 


The complainant in this case has the paradoxical position of 
advocating narrowness of the record when respondent sought to 
cross examine complainant’s witnesses concerning investigations 
made by the witnesses on the same day that respondent’s 
business was investigated, and on the other hand broadness of the 
record when complainant proffered testimony and opinion 
evidence of many investigations remote in both time and place, 
apparently including those in which no formal complaint or action 
was even taken. 


On balance, it seems that the proffered testimony, to which 
objection was sustained, is not sufficiently close and direct in its 
relevancy to the issues of the case involved to properly receive it. 
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Further, the probative value is questionable, and weighed against 
the potential liabilities, it seems imprudent to accept it. The ends 
sought can well be achieved by other means. Complaints filed, 
heard, decided and published can provide a record of solid 
foundation for altering sanction severities, with full due process to 
all concerned. 


The sanction recommended herein has been considered in the 
light of both recent and older precedents and the evidence and 
briefs in the instant case, and is considered reasonable and ap- 
propriate. 


JUDICIAL OFFICER’S ADDITIONAL CONCLUSIONS 


The respondents contend that the evidence does not support the 
Administrative Law Judge’s findings of fact. The record in this 
case consists of 555 pages of transcript and 35 exhibits, all in- 
troduced by the complainant. The respondents did not testify and 
introduced no evidence in this proceeding. The evidence clearly 
and convincingly supports the Administrative Law Judge’s 
findings of fact. Also, his findings are entitled to respect since he 
saw and heard the witnesses testify. See Fairbank v. Hardin, 429 
F.2d 264, 268(C.A.9); NLRBv. Majestic Weaving Co., 355 F.2d 
854, 859 (C.A. 2); Cellav. United States, 208 F.2d 783, 788 (C.A. 
7), certiorari denied, 347 U.S. 1016; National Labor Relations 
Boardv. Swinerton, 202 F.2d 511, 514 (C.A. 9), certiorari denied, 
346 U.S. 814; National Labor Relations Boardv. Dinion Coil Co., 
201 F.2d 484, 490 (C.A. 2); In re Arthur N. Economou, 32 
Agriculture Decisions 14, 36-37 (1973), appeal pending; Jn re Sy 
B. Gaiber & Co., 31 Agriculture Decisions 474, 498 (1972); In re 
Louis Romoff, 31 Agriculture Decisions 158, 172 (1972). 


Furthermore, the failure of the respondents to testify or to 
introduce any evidence on their behalf, in the light of the massive 
evidence introduced by the complainant, gives rise to the strong 
inference that their testimony would have been adverse to them. 
See, Wigmore, Evidence (8rd ed. 1940), §§ 285-291; United 
Statesv. Di RE, 332 U.S. 581, 593; Interstate Circuit v. United 
States, 306 U.S. 208, 225-227; Vajtauer v. Comm’r of Im- 
migration, 273 U.S. 103, 111; Bilokumsky v. Tod, 263 U.S. 149, 
153-155; Kirby v. Tallmadge, 160 U.S. 379, 383; International 
Union v. N.L.R.B., 455 F.2d 13857, 1862-1370 (C.A.D.C.); 
Milbank Mutual Insurance Companyv. Wentz, 352 F.2d 592, 597 
(C.A. 8); Hoffman v. C.I.R., 298 F.2d 784, 788 (C.A. 3); 
Neidhoeferv. Automobile Ins. Co. of Hartford, Conn., 182 F.2d 
269, 270-271 (C.A. 7); Illinois Central Railroad Company v. 
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Staples, 272 F.2d 829, 834-835 (C.A. 8, 1959); Bowles v. Lentin, 
151 F.2d 615, 619 (C.A. 7), certiorari denied, 327 U.S. 805; 
Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 256-257 
(C.C.P.A.); National Labor Relations Boardv. Remington Rand, 
Inc., 94 F.2d 862, 867-868 (C.A. 2), certiorari denied, 304 U.S. 
576. See, also, In re Arthur N. Economou, 32 Agriculture 
Decisions 14, 36 (1973), appeal pending; In re Sy B. Gaiber & Co., 
31 Agriculture Decisions 474, 499 (1972). 


“It is certainly a maxim that all evidence is to be weighed 
according to the proof which it was in the power of one side to 
have produced and in the power of the other to have con- 
tradicted.’’ Lord Mansfield, in Blatch v. Archer, Cowp. 66, 
quoted with approval in Wigmore, Evidence (3rd ed. 1940), 
§ 285. 


In the light of the detailed and convincing evidence in the 
record, the weight that must be given to the Administrative Law 
Judge’s findings, and the inference arising from the respondents’ 
failure to testify or introduce any evidence on their behalf, there is 
no basis whatever to the respondents’ appeal challenging the 
findings of fact; except that the three hogs weighed together by 
respondents on May 24 at 625 pounds should be excluded from the 


violations since 15 minutes later, complainant correctly reweighed 
the animals together on respondents’ scale at 625 pounds. ® 


The respondents challenge the Administrative Law Judge’s 
definition and application of the word ‘“‘wilful’’ within the meaning 
of the Administrative Procedure Act (5 U.S.C. 558(c)). However, 
the Administrative Law Judge’s decision in this respect is sup- 
ported by numerous authorities. 


6. This does not discredit complainant’s evidence that the scale was “back- 
balanced”’ four pounds. The hogs actually weighed 627-1/2 pounds on respond- 
ents’ scale, properly balanced by complainant, when they were reweighed by 
complainant 15 minutes later. But ssnce the scale weighed only to the nearest 
five pounds, either 625 or 630 pounds would have been correct. The scale, when 
back-balanced four pounds, would have weighed the hogs at 623-1/2 pounds, re- 
sulting in a 625 pound scale ticket (which was the respondents’ weight of the 
hogs). In addition, since it was later determined on the same day, i.e., May 24, 
that respondents’ scale weighed one pound light at 600 pounds on the distributed 
load test (Comp. Ex. 18), which was within the prescribed tolerance (Comp. Ex. 
4, p. 2), the animals actually weighed 628-1/2 pounds when reweighed by 
complainant on respondents’ scale. This was only one-half pound less than com- 
plainant’s final weight (629 pounds) determined 20 minutes before the sale to re- 
spondents (actually the weights could be regarded as identical since com- 
plainant’s scale weighed to the nearest pound). This is further proof that shrink 
was not a factor in this case. 





302 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 280 


A violation is wilful, within the meaning of the term in a 
regulatory statute, if the violator ‘‘1) intentionally does an act 
which is prohibited, - irrespective of evil motive or reliance on 
erroneous advice, or 2) acts with careless disregard of statutory 
requirements’’ (Goodman v. Benson, 286 F.2d 896, 900 (C.A. 7, 
1961)). Accord: United States v. Illinois Cent. R. Co., 303 U.S. 
239, 242-244 (1938); Gearhart & Otis, Inc. v. Securities & Exch. 
Com’n., 348 F.2d 1798, 802-803 (C.A.D.C., 1965); Eastern 
Produce Co. v. Benson, 278 F.2d 606, 609 (C.A. 3, 1960); Riss & 
Company v. United States, 262 F.2d 245, 247-251 (C.A. 8, 1958); 
United Statesv. Gris, 247 F.2d 860, 864 (C.A. 2, 1957); Trenton 
Chemical Co. v. United States, 201 F.2d 776, 777-780 (C.A. 6, 
1953), certiorari denied, 345 U.S. 994; Dennis v. United States, 
171 F.2d 986, 990-991 (C.A.D.C., 1948), affirmed on other 
grounds, 339 U.S. 162 (1950); American Surety Co. v. Sullivan, 7 
F.2d 605, 606 (C.A. 2, 1925); Chicago, St. P., M. & O. Ry. Co. v. 
United States, 162 F. 835, 840-842 (C.A. 8, 1908), certiorari 
denied, 212 U.S. 579; Schwebelv. Orrick, 153 F.Supp. 701, 705 
(D.C.D.C., 1957), affirmed on other grounds, 251 F.2d 919 
(C.A.D.C., 1958), certiorari denied, 356 U.S. 927; In re David G. 
Henner, 30 Agriculture Decisions 1151, 1260-1263 (1971); Jn re 


American Fruit Purveyor’s, Inc., 30 Agriculture Decisions 1542, 
1587 (1971). See, also, Great Western Food Distributors v. 
Brannan, 201 F.2d 476, 484 (C.A. 7, 1953), certiorari denied, 345 
U.S. 997. 


In Capitol Packing Company v. United States, 350 F.2d 67, 
78-79 (C.A. 10, 1965), the Court interpreted wilfully more narrow- 
ly, requiring a showing of “‘an intentional misdeed or such gross 
neglect of a known duty as to be the equivalent thereof.’’ The 
court stated (350 F.2d at 79): 


This interpretation receives support from the legislative history 
of the Administrative Procedure Act. As stated in the House 
Report on the Act, in discussing § 9(b): 

“The exceptions to the second sentence, regarding revocations, apply 
only when the demonstrable facts fully and fairly warrant their ap- 
plication. Wilfulness must be manifest.’’ H. R. Rep. No. 1980, 79th Cong., 
2d Sess. 41 (1946). 

See also, S.Rep.No. 752, 79th Cong., lst Sess. 25 (1945), 92 
Cong.Rec. 5654 (remarks of Congressman Walter). 


I do not find the support for the meaning of wilfulness in the 
legislative history that the Court found. For the legislative 
history to show that ‘‘[w]ilfulness must be manifest’’ does not 
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help me in defining wilfulness. Once I know the definition of 
wilfulness, then I know from the legislative history that it must 
be manifest, but I find nothing in the legislative history to shed 
light on the definition of wilfulness. 


I believe that the many cases set forth above correctly interpret 
the Congressional intent as to wilfulness, as used in the Ad- 
ministrative Procedure Act. In view of the legislative history 
relied on by the Court in the Capitol Packing Company case, 
supra, a finding of wilfulness should be made if it is manifest from 
the record that a person has intentionally done an act which is 
prohibited — irrespective of evil motive or reliance on erroneous 
advice, or acted with careless disregard of statutory require- 
ments. 


In any event, the Capitol Packing Company view of ‘‘wilfully”’ 
would seem to be rendered nugatory by the Court’s decision in 
Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 185, 187 
(1973). The Court stated (411 U.S. at 185): 


The Court of Appeals agreed that 7 U.S.C. § 204 authorized the 
Secretary to suspend ‘‘any registrant found in violation of the Act,” 454 
F.2d, at 113, that the suspension procedure here satisfied the relevant re- 
quirements of the Administrative Procedure Act, 5 U.S.C. § 558, and that 
“the evidence indicates that [respondent ] acted with careless disregard of 
the statutory requirements and thus meets the test of ‘wilfulness.’” 


Referring to the suspension provisions under the Packers and 
Stockyards Act, the Court stated (411 U.S. at 187 and fn. 5, p. 
187): 


Nothing whatever in that provision confines its application to cases of 
“intentional and flagrant conduct’’ or denies its application in cases of 
negligent or careless violations. 


**e* 


“Wilfully”’ could refer to either intentional conduct or conduct that was 
merely careless or negligent. 


Hence it is clear that a suspension order may be issued under 
the Packers and Stockyards Act if a person carelessly or 
negligently fails to comply with the Act. 


In this case, however, the evidence showing that the respond- 
ents short weighed hogs on each of the three occasions checked 
in May 1972, and the evidence showing that the respondents’ 
scale was back-balanced on the minus side on the third occasion 
involved herein (which was the only occasion on which the scale 
was inspected by complainant), coupled with the inference arising 
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from the respondents’ failure to testify or present any evidence on 
their behalf, compel the inference that the respondents 
deliberately and intentionally shortweighed the hogs. But it 
would be sufficient, under the foregoing authorities, if they were 
merely negligent or careless in their weighing of the hogs. 


The respondents complain in their brief, page 11, about the 
issuance of a press release by the complainant based on the 
complaint filed in this proceeding. The issuance of such a press 
release was consistent with the practice followed by the com- 
plainant and by many other Governmental agencies for many 
years. It has been held that Governmental press releases issued at 
various stages of administrative disciplinary proceedings are a 
proper exercise of the Government’s informational program. 
F.T.C. v. Cinderella Career & Finishing Schools, Inc., 404 F.2d 
1308, 1312-1314, and concurring opinion at 1317-1323 (C.A.D.C., 
1968); Bowmanv. United States Department of Agriculture, 363 
F.2d 81, 86 (C.A. 5, 1966), which is a case arising under the 
Packers and Stockyards Act. See, also, Lemor, Administrative 
Agency News Releases: Public Information Versus Private In- 
jury, 37 Geo. Wash. L. Rev. 63 (1968); Note, Disparaging 
Publicity By Federal Agencies, 67 Colum. L. Rev. 1512 (1967). 
For an exhaustive treatment of this subject matter, see Gellhorn, 
Adverse Publicity by Administrative Agencies (1973), to be 
published in about 1975 in Volume 3 of Recommendations and 
Reports of the Administrative Conference of the United States. 


The Federal Trade Commission’s Press Release policy, which 
was upheld in the Cinderellacase, supra, was as follows (404 F.2d 
at. 1370... in. .3): 


The issuance of the news release at this stage of the proceedings was in 
accord with the procedure and practice followed since 1918. This Commis- 
sion’s uniform practice is to issue press releases (1) at the time of filing of 
the complaint; (2) upon the filing of the respondent’s answer (unless re- 
spondent requests otherwise); (3) upon the issuance of the hearing 
examiner’s decision; and (4) upon the issuance of the Commission’s final 
order. On occasion, the Commission issues press releases relating to inter- 
locutory matters.’ 


The Administrative Conference of the United States considered 


the subject of adverse agency publicity at its June 1973 meeting. 
It did not support the view of the American Bar Association 


7. The Federal Trade Commission's press policy has not changed in this respect. 
“There are some 24 different Commission actions or activities that trigger news 
releases’ (Federal Trade Commission, Public Information Policy Guidebook, 
Office of Public Information, July 1972, p. 2). 
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adopted at its 1970 convention that the Administrative Procedure 
Act should be amended to authorize judicial action in this area. 
Instead, it recommended that the agencies adopt rules containing 
minimum standards and structured practices governing the 
issuance of publicity. 1972-73 Report, Administrative Conference 
of the United States, September 1973, pp. 43-44. 


In Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 188 
(1973), the Court upheld a suspension order under the Act not- 
withstanding the ‘‘damaging publicity” issued by the agency. 


Any complaint as to the Department’s press release policy 
should be addressed to the administrative officials of the 
Department — not to the Judicial Officer. 


The respondents contend that the Administrative Law Judge 
erred in excluding evidence on cross-examination relating to other 
weighing investigations conducted by the complainant’s same 
employees on the same trips as the investigations involved in the 
present proceeding (Tr. 319-323, 330-339, 397-398, 551-552). The 
complainant conducted four other such weighing investigations. 


The respondents sought to cross-examine the complainant’s 
witnesses as to the details of the hogs involved in such other 
investigations, i.e., the distinctive markings of the hogs, the 
various handling transactions of the hogs, the weights of the hogs 
taken at different locations, the scale tickets, and the results of 
such other weighing investigations. The Administrative Law 
Judge correctly refused to allow such cross-examination since the 
facts as to the other investigations were completely irrelevant to 
the present proceeding. In order to understand this issue 
properly, it is helpful, first, to set forth what evidence was 
subjected to cross-examination in this proceeding. 


The present record contains detailed evidence, including 
thorough cross-examination, as to the exact handling of the hogs 
involved in the weighing investigations involved herein; when and 
where they were bought; when they were taken off of feed and 
water; when and where they were weighed on the mornings of the 
investigations, and how much they weighed at that time; how far 
they were transported thereafter on the days of the in- 
vestigations; when and where they were weighed on the af- 
ternoons of the days of the investigations immediately prior to the 
sales to respondents, and how much they weighed at that time; 
how far they were then moved to respondents’ market; the time 
lapse between complainant’s and respondents’ weighings; and the 
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respondents’ weights of the hogs. 


On each of the three occasions involved in this proceeding, the 
hogs were taken off of feed and water the night before the sale to 
respondents, so they were off of feed and water for about 18 hours 
immediately prior to the sales involved herein. This was to 
eliminate shrinkage as a significant factor. In each case, on the 
mornings of the sales to respondents, the hogs were weighed by 
complainant’s employees on an accurate scale where they were 
purchased; and they were then hauled in a two-ton truck about 
158 or 159 miles (which took about seven hours) to a location 
about one and one-half miles from respondents’ market. There the 
hogs involved in the present case were reweighed by complainant, 
one by one, and each animal was transferred, immediately after 
weighing, to a pick-up truck, before the next animal was weighed. 
They were then hauled in the pick-up truck to the respondents’ 
market and were sold to the respondents. About twenty minutes 
elapsed between complainant’s final weighing and the respond- 
ents’ weighing of the hogs. 


In the first transaction, on the day of the sale to the respond- 
ents, the five hots lost a total of 21 pounds in about seven hours 
while being transported 158 miles. The greatest shrink in 
livestock occurs during the initial movement of the animals (Tr. 
188). Nevertheless, twenty minutes later, after being transported 
one and one-half miles farther, they were weighed 19 additional 
pounds less by the respondents. For shrink to be a factor, the five 
hogs would have had to lose almost as much weight in twenty 
minutes travelling one and one-half miles as they had previously 
lost in seven hours travelling 158 miles. 


In the second transaction, the four hogs (excluding the “Black 
sow’’ not alleged in the complaint (see fn. 3, supra)) lost three 
pounds during about six and one-half hours while travelling 158 or 
159 miles; and were then weighed an additional seven pounds 
lighter by the respondents, about 20 minutes later after travelling 
one and one-half miles farther. 


In the third transaction, the three hogs still at issue (i.e., ex- 
cluding the three hogs weighed together at 625 pounds) lost 16 
pounds in about seven hours while travelling 158 or 159 miles; and 
were then weighed an additional 14 pounds less by the respond- 
ents about 20 minutes later after travelling another one and one- 
half miles. 


The complainant submitted expert testimony that the 
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shrinkage occurring after such handling during the approximately 
20 minutes period between the complainant’s final weighing and 
the respondents’ weighing would have been negligible.* They 
testified further that after hauling the hogs for one and one-half 
miles in the pick-up truck, there was no excretory matter in the 
pick-up truck (Tr. 138, 191). In the circumstances of this case, the 
complainant’s witnesses could testify with assurance that the 
difference in weight between complainant’s final weights and 
respondents’ weights could not have been caused by shrink. 


In view of the detailed evidence in this case as to the actual 
hogs involved in the respondents’ false weighing, there was no 
basis for cross-examination based on other hogs handled by 
complainant’s employees at the same time which were not in- 
volved in this proceeding. 


First, such cross-examination, if it had been permitted, could 
not have revealed any additional, enlightening shrinkage in- 
formation. The only shrinkage information which is important in 
this case is how much could the hogs have shrunk in the 20 
minutes that elapsed between the complainant’s final weighing 
and the respondents’ weighing of the hogs, after having been off 
of feed and water for about 18 hours, and after having been 
previously moved a long distance. Since it would have been 
physically impossible for any hogs handled in such manner to 
shrink as much in 20 minutes as the difference between com- 
plainant’s final weights and respondents’ weights, evidence of the 
shrinkage involved in the hogs not involved in this proceeding 
would have been totally immaterial. 


Moreover, since the hogs involved in the other investigations 
were sold to other markets which were not known to be weighing 
accurately (and which were in fact proceeded against by com- 
plainant for false weighing (Tr. 320)), the difference between 
complainant’s final weights of such hogs and the weights 
determined by the other markets would not have established the 
actual shrinkage of such hogs. In the absence of controlled 
weighing conditions at the other markets’ scales, evidence of the 
difference in weights between complainant’s final weights and the 
markets’ weights would not have been reliable evidence in the 
nature of a shrink study. 


8. The respondents’ complaint that the Administrative Law Judge erred in 
allowing complainant’s witnesses to testify as to shrinkage of hogs is without 
merit. The witnesses were qualified to give their opinion as to shrinkage in view 
of their widespread experience involving the shrinkage of livestock and their 
knowledge of shrinkage studies conducted by others. 
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For the same reason, the respondents’ contention that cross- 
examination with respect to the other weighing investigations 
might have shown whether the complainant’s procedures were 
inaccurate is without merit. Specifically, the respondents contend 
that if the weights at the other markets also differed from com- 
plainant’s weights, it might show that complainant’s weights 
were wrong. But that would be true only if it were established that 
the weights at the other markets were accurate. Since there is no 
basis for believing that the weights determined by the other 
markets were accurate, and, in fact, there is reason for believing 
that they were not accurate, the weights at the other markets 
could not in any manner have tended to prove that the com- 
plainant’s procedures were inaccurate. 


Permitting cross-examination as to such other weights would 
have required the complainant to prove an entire case of false 
weighing with respect to each of such other transactions to the 
same extent as in this case. In other words, these extraneous 
matters would have more than doubled the size of the record in 
this case. It would have been a serious abuse of discretion, in the 
circumstances of this case, for the Administrative Law Judge to 
have permitted the respondents to cross-examine the com- 


plainant’s witnesses with respect to the hogs not involved in the 
present proceeding. 


The respondents also contend that they wanted to check the 
distinctive markings and the numbered scale tickets involved in 
the other hogs in order to determine whether there was a mix-up 
in the hogs involved in the present case. The complainant’s 
witnesses testified positively as to the markings of the hogs in- 
volved in this case. They recorded such markings in their records, 
i.e., bobtail, tag in right ear, tag in left ear, etc. There is no basis 
whatever for a contention that there was a mix-up in the hogs. 
But even assuming for the purpose of argument that a mix-up had 
occurred, and that a particular hog sold by complainant to 
respondents was not the same hog complainant thought it was, 
that would be immaterial since whatever hogs were sold to the 
respondents were weighed by complainant’s employees, one by 
one, 20 minutes before respondents weighed them, and each hog 
was transferred immediately after weighing from complainant’s 
scale on the two-ton truck to the pick-up truck, before the next 
hog was handled. It is the complainant’s final weight that is 
material; so even if complainant’s employees were mistaken as to 
whether the scale ticket made by them seven hours earlier applied 
to a particular hog, such a mistake would not have changed the 
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fact that the respondents’ weights were substantially less than 
the complainant’s weights determined 20 minutes earlier. 


To illustrate the foregoing with a specific example, at the risk of 
belaboring the obvious, on the first investigation, a hog was 
weighed by complainant at 6:10 AM on May 4, 1972, at 265 
pounds, and identified as a ‘“‘Barrow, Red Spot.’’ Another hog 
was weighed at 6:13 AM at 230 pounds and identified as a 
“Barrow, Sandy Spot’? (Comp. Ex. 3). Complainant’s final 
weights of these two hogs, taken at 1:40 and 1:43 PM, were 258 
pounds and 228 pounds, respectively (Comp. Ex. 6), or a total of 
486 pounds. They were weighed together by respondent 20 
minutes later at 475 pounds (Comp. Exs. 7 and 8), or 11 pounds 
lighter than complainant’s final weights. 


Assuming that cross-examination as to other hogs not involved 
in this proceeding could have shown that there was another 
lighter barrow with a red spot on the two-ton truck, e.g., 
weighing 260 pounds at 6:15 AM, and assuming that the 
respondents could have shown that perhaps the red spotted 
barrow weighed by complainant at 1:40 PM at 258 pounds was 
actually the barrow that had previously weighed 260 pounds, 
rather than the one that had previously weighed 265 pounds, that 


would have been immaterial. The respondents’ false weighing was 
based upon the complainant’s 1:40 PM weight; so even if the 
complainant’s employees were mistaken as to the identity of this 
hog, whoever he was, they knew how much he weighed at 1:40 
PM; and they immediately transferred him from the scale on the 
two-ton truck to the pick-up truck before handling another hog. 


The possibility of a mix-up affecting a case could occur only if 
at complainant’s final weighing, they weighed several animals, 
left them on the two-ton truck, and then a few minutes later, pick- 
ed those which they had just weighed out of a larger group. To 
avoid such a possibility, the animals are weighed one by one and 
immediately transferred to the pick-up truck before the next 
animal is weighed (Tr. 51-52). 


In short, respondents were given full opportunity to cross- 
examine the complainant’s witnesses with respect to the handling 
of the hogs at issue in this proceeding. There is no basis whatever 
for their contention that they were prejudiced by the failure to be 
permitted to cross-examine the complainant’s witnesses with 
respect to the handling of other hogs involved in other weighing 
investigations conducted at the same time. 
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The Administrative Law Judge erred, however, in refusing to 
permit the complainant to offer evidence that fraudulent weighing 
of livestock is a serious problem both in the respondents’ area and 
nationally, to show upon what that conclusion is based, to show 
who is hurt by the practice of false weighing and to what extent, 
and to show the nature of the respondents’ business. This 
evidence was offered for the purpose of aiding the Administrative 
Law Judge and the Judicial Officer in determining what sanction 
should be issued in this case (Tr. 539-546). The Administrative 
Law Judge stated (Initial Decision, p. 20) that the ‘‘complainant 
in this case has the paradoxical position of advocating narrowness 
of the record when respondent sought to cross examine com- 
plainant’s witnesses concerning investigations made by the 
witnesses on the same day that respondent’s business was in- 
vestigated, and on the other hand broadness of the record when 
complainant profferred testimony and opinion evidence of many 
investigations remote in both time and place, apparently in- 
cluding those in which no formal complaint or action was even 
taken.”’ 


However, there is nothing paradoxical in the complainant’s 
position when it is recognized that two distinctly different types 
of facts are involved, adjudicative facts and legislative facts. The 
rules are quite different with respect to each. As stated in Davis, 
Administrative Law Treatise (1958), § 7.02, p. 413:° 


For purposes of this problem, facts are of two kinds—adjudicative and 
legislative. Adjudicative facts are the facts about the parties and their 
activities, businesses, and properties. Adjudicative facts usually answer 
the questions of who did what, where, when, how, why, with what motive 
or intent; adjudicative facts are roughly the kind of facts that go to a jury 
in a case. Legislative facts do not usually concern the immediate parties 
but are general facts which help the tribunal decide questions of law and 
policy and discretion. 


The rules of relevancy to the particular parties are applicable to 
adjudicative facts. However legislative facts ‘‘do not usually 
concern the immediate parties but are general facts’’ (Davis, 
quoted supra.). 


Professor Gellhorn similarly recognizes that for the purposes of 
determining policy, agencies frequently rely on evidence of 
general conditions not restricted to the parties, as follows 
(Gellhorn, ‘“‘Rules of Evidence and Official Notice in Formal 


9. See, also, Davis, Administrative Law Treatise (1958 and 1970 Supp.), 
§§ 7.01, 7.04, 7.06. 
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Administrative Hearings,’”’ Duke Law Journal, Vol. 1971, No. 1, 
pp. 4-5): 


Another and more significant distinction between judicial and ad- 
ministrative adjudications, however, is that agency hearings tend to 
produce evidence of general conditions as distinguished from facts relating 
solely to the respondent. This difference can be traced back to one of the 
original justifications for administrative agencies, namely the develop- 
ment of policy. Administrative agencies more consciously formulate policy 
by adjudicating—as well as by rulemaking—than do courts. Con- 
sequently, administrative hearings require that the hearing officer con- 
sider the impact of his decision upon the public interest as well as upon the 
particular respondent. Testimonial evidence and cross-examination 
therefore play less important roles in many administrative hearings. 


By way of anology, even in criminal proceedings where the rules 
of evidence are much more strict than in administrative 
proceedings, it is settled that the rules are quite different and 
much more liberal with respect to the evidence that may be relied 
upon to assist in determining the punishment to be imposed. In 
Williams v. New York, 337 U.S. 241, 246-247 (1949), the Court 
stated: 


Tribunals passing on the guilt of a defendant always have been hedged 
in by strict evidentiary procedural limitations. 4 Both before and since the 
American colonies became a nation, courts in this country and in England 
practiced a policy under which a sentencing judge could exercise a wide 
discretion in the sources and types of evidence used to assist him in 
determining the kind and extent of punishment to be imposed within limits 
fixed by law. 


** * 


4 Courts have treated the rules of evidence applicable to the trial 
procedure and the sentencing process differently. See, e.g., Snyder v. 
Massachusetts, 291 U.S. 97, 107, 128-129; Graham v. West Virginia, 224 
U.S. 616, 619; United States v. Dalhover, 96 F.2d 355, 359-360. But c.f. 
State v. Stevenson, 64 W. Va. 392, 62 S.E. 688 [footnote by Court ]. 


The Judicial Officer has expressly determined that the evidence 
sought to be offered by the complainant in this case is admissible 
in the Department’s administrative, disciplinary proceedings. In 
re American Fruit Purveyors, Inc., 30 Agriculture Decision 1542, 
1596, fn. 39 (1971); In re Sy B. Gaiber & Co., 31 Agriculture 
Decisions 474, 505, fn. 20 (1972); In re Sy B. Gaiber & Co. (ruling 
on reconsideration), 31 Agriculture Decisions 843, 847-850 (1972); 
In re Professional Commodity Service, Inc., 32 Agriculture 
Decisions 585 (1973). Specifically, in In re Sy B. Gaiber & Co. 
(ruling on reconsideration), 31 Agriculture Decisions 843, 849-850 
(1972), the Judicial Officer stated: 
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In a case involving false weighing under the Packers and Stockyards 
Act, the evidence should show whether false weighing is a serious problem 
in the livestock industry. For example, what damage is being done from 
false weighing and to whom? What is the estimated loss to livestock sellers 
from false weights? What percentage of the livestock markets investigated 
on a routine spot check basis appears to be falsely weighing livestock? 
2 Have the sanctions imposed in prior proceedings served as a deterrent to 
false weighing, e.g., how does the current percentage of false weighing 
compare with the percentage in the past five years? 


In cases under all regulatory programs, if the administrative officials be- 
lieve that the sanctions previously imposed for similar violations have not 
been adequate to serve as a deterrent to the regulated industry, the 
evidence should set forth their views in this respect. Similarly, if industry 
conditions change so that a sanction once adequate is no longer deemed 
adequate by the administrative officials, the evidence should establish that 
fact. 


The foregoing illustrations are not meant to be complete, but merely to 
serve as a guide to the type of background information I believe the 
agencies should introduce in order to aid the Hearing Examiners and the 
Judicial Officer in arriving at an appropriate sanction. 


2 Although such testimony would be subject to reasonable cross- 
examination as to the basis for the complainant’s statistics, e.g., the 
methods and procedures used in determining markets falsely weighing 
livestock, it would not be reasonable to mention the names of particular 
firms that the complainant found falsely weighing livestock, or to prove 
the exact details of violations by persons who are not parties to the pend- 
ing proceeding [footnote in original text ]. 


Since the policy of the Department has been expressly stated by 
the Judicial Officer '° in published opinions as to the admissibility 
of background evidence to assist in determining the sanction to be 
imposed, the decision as to whether such evidence should be 
admitted is no longer the function of the Administrative Law 
Judge. As stated in Zwerdling, ‘‘Reflections on the Role of an 
Administrative Law Judge,’’ Administrative Law Review (1973), 
Vol. 25, No. 1, p. 12: 


The basic concept of the independent administrative law judge requires 
that he conduct the cases over which he presides with complete objectivity 
and independence. In so operating, however, he is governed, as in the case 
of any trial court, by the applicable and controlling precedents. These pre- 


10. The Secretary’s delegation of his regulatory function to the Judicial Officer 
has been recognized in many proceedings. See, e.g., Brownv. United States, 367 
F.2d 907, 911 (C.A. 10, 1966), certiorari denied, 387 U.S. 917, and cases cited 
therein. 

11. Mr. Zwerdling is Chief Administrative Law Judge of the Federal Power 
Commission. See, also, Davis, Administrative Law Treaties (1958 and 1970 
Supp.), §§ 10.05-10.06. 
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cedents include the applicable statutes and agency regulations, the 
agency’s policies as laid down in its published opinions, and applicable 
court decisions. They do not include, however, such views as may be 
expressed by individual members of a board of commission in speeches or 
articles. 


There are, of course, various ways of gaining knowledge of the 
necessary legislative facts upon which to base a judgment as to 
the sanction to be imposed in a particular case. ‘‘Because the 
parties may often have little or nothing to contribute to the 
development of legislative facts, the method of trial often is not 
required for the determination of disputed issues about legislative 
facts.”” Davis, Administrative Law Treatise (1958), § 7.02, p. 
413. However, the complainant at least has much to offer in this 
respect; and an easy method to have the complainant’s 
background knowledge made known is to have it introcuced in 
evidence, subject to a reasonable amount of cross-examination. 


In the event that statistics are introduced as to the amount of 
false weighing detected in prior years during routine weighing 
investigations, a reasonable amount of cross-examination would 
not, of course, include the right to cross-examine as to particular 
instances of such false weighing. Again, it is important to 
recognize that we are dealing here with legislative facts. It is 
settled that opportunity for cross-examination is required ‘“‘if but 
only if adjudicative facts are in dispute.’’ Davis, Administrative 
Law Treatise (1970 Supp.), § 7.04, p. 323. See, also, Davis, 
Administrative Law Treatise (1958 and 1970 Supp.), §§ 15.02, 
15.03, 15.05, 15.06, 15.10, 15.12, 15.14. “‘[M] any agencies have 
formulated procedures for receiving opinion and written evidence 
with only limited opportunity for cross-examination.” Gellhorn, 
“Rules of Evidence and Official Notice in Formal Administrative 
Hearings,’ Duke Law Journal, Vol. 1791, No. 1, p. 6. 


Although the Administrative Law Judge erred in excluding the 
“‘background”’ legislative type evidence offered by the com- 
plainant in this case, the case will not be remanded to the Ad- 
ministrative Law Judge in view of the additional expense and 
delay that would result. '? Moreover, since I was administrator of 
the Packers and Stockyards Act regulatory program from 1962 to 


12. Respondents cannot complain about the absence of such facts being in the re- 
cord, inter alia, because the complainant was willing to set forth on the record 
the relevant ‘‘legislative’’ facts, but the material was not included in the record 
because of the respondents’ strenuous objections to such evidence. In any event, 
it is settled that in devising a remedy, an agency ‘“‘is not confined to the record of 
a particular proceeding.’’ Labor Boardv Seven-Up Co., 344 U.S. 344, 348-349. 
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January 1971, I am thoroughly familiar with such “‘background’”’ 
facts. 


False weighing of livestock is a very serious problem. On March 
18, 1969, the Administrator of the Packers and Stockyards 
Administration, in testimony before the House Appropriations 
Subcommittee, explained the need for additional funds because of 
the seriousness of the false weighing problem. He explained that 
“False weighing is the source of losses in revenue to livestock 
producers of about $15 million annually.’’'* He testified: '* 

False weighing was found at 19.4 percent of the markets and buying 

stations checked last year [i.e., fiscal year 1968]. More significantly, false 

weighing was found last year at 14.4 percent of the 201 markets and 


buying stations which were checked on a routine, spot check basis without 
any reason to suspect false weighing. 


The Administrator explained that with the agency’s present 
appropriations, it was able to “‘carry out about 250 checkweighing 
investigations each year,” and that at that rate, ““we can check- 
weigh livestock at each market or buying station on an average of 
once every 20 to 25 years.’’'® He requested an increase in funds 
which “‘would permit about 350 checkweighing investigations, or 
an average of once every sixteen years.’’'® 


The following month, on April 22, 1969, the Administrator 
returned to the same Congressional Subcommittee to request a 
greater increase for checkweighing investigations. He explained 
why this is a ‘‘critical area.’’'’ He requested additional funds to 
provide for a total of 400 checkweighing investigations each year, 
“or an average of once every 13-1/2 years.’’'* He stated that 
‘“‘While the increment of increase may not appear numerically 
significant, every little bit helps in this critical program.’’'® 


13. Department of Agriculture Appropriations for 1970, Hearings Before a Sub- 
committee of the Committee on Appropriations, House of Representatives, 91st 
Cong., 1st Sess., Part 3, p. 19. 

14. Ibid. 

15. Department of Agriculture Appropriations for 1970, Hearings Before a Sub- 
committee of the Committee on Appropriations, House of Representatives, 91st 
Cong., 1st Sess., Part 3, p. 19. 

16. Ibid. 

17. Department of Agriculture Appropriations for 1970, Hearings Before a Sub- 
committee of the Committee on Appropriations, House of Representatives, 91st 
Cong., 1st Sess., Part 5, p. 303. 

18. Ibid. 


19. Department of Agriculture Appropriations for 1970, Hearings Before a Sub- 
committee of the Committee on Appropriations, House of Representatives, 91st 
Cong., 1st Sess., Part 5, p. 303. 
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The Congress increased the agency’s funds for fiscal year 1970 
from $2.81 million to $3.35 million?® based, inter alia, on the 
Administrator’s request for additional funds to combat the 
“‘critical’’ problem of false weighing. 


False weighing remains a critical problem in the livestock in- 
dustry. False weighing was found at the following number of 
markets and buying stations investigated by the Packers and 
Stockyards Administration on a routine, spot check basis, 
without any reason to suspect false weighing: ”' 


No. Indications of False 

Fiscal Markets Weighing 

Year Investigated No. Markets Percent 
1969 197 21 10.6 
1970 277 32 11.6 
1971 265 38 14.3 
1972 258 50 19.4 
1973 223 30 13.4 


In Butzv. Glover Livestock Comm’n Co., 411 U.S. 182, 186, 
fn. 4 (1973), the Court quoted from the Judicial Officer’s decision 
in In re Silver, 21 Agriculture Decisions 1438 (1962), that “‘[f] alse 
and incorrect weighing of livestock by registrants under the act is 
a flagrant and serious violation therefore * * *.”’ 


In Cellav. United States, 208 F.2d 783, 788 (C.A. 7), certiorari 
denied, 347 U.S. 1016, the Court affirmed the six-month 
suspension order issued against a livestock dealer for causing 
weighmasters at a public stockyard to falsely weigh livestock in 
his favor. In Mitchell v. Freeman, 308 F.2d 855 (C.A. 7), cer- 
tiorari denied, 372 U.S. 935, the Court affirmed the 90-day sus- 
pension order issued against a stockyard owner and dealer for 
falsely weighing 20 head of cattle on October 12, 1960, and 20 
head of cattle on October 13, 1960. 


Since the Packers and Stockyards Administration has funds to 
investigate weighing only once every 10 or 20 years at each 
market or buying station, there is all the more need to impose a 
severe sanction when false weighing is found. To serve as an 
effective deterrent, the sanction must be sufficiently severe to 
make it unprofitable to falsely weigh livestock, notwithstanding 


20. H. Rep. No. 91-265, 91st Cong., Ist Sess., p. 52; Sen. Rep. No. 91-277, 91st 
Cong., lst Sess., pp. 31-32; H. Conf. Rep. No. 91-657, 91st Cong., 1st Sess., p. 
9. 

21. Official notice is taken of these statistics filed by the Administrator of the 
Packers and Stockyards Administration at the request of the Judicial Officer. 
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the small number of weighing investigations conducted each year. 


During the last 25 years, there have been 162 cases under the 
Packers and Stockyards Act in which registrants have been found 
in a formal proceeding to have falsely weighed livestock or caused 
someone to falsely weigh livestock. Suspension orders were issued 
in 160 of the 162 cases. The weighted average suspension imposed 
in these cases was 245 days. The median suspension imposed in 
these cases was 90 days. In 42 of the 162 cases, the suspension 
was for one or more years. However, in recent years, the 
suspensions imposed for false weighing have been substantially 
shorter than in the earlier years. The 162 cases are set forth in 
Appendix A to this decision. The following table summarizes the 
orders issued in the 162 false weighing cases decided during the 
last 25 years: ”? 


Summary of Orders Issued under Packers and Stockyards Act Against 
Registrants for Falsely Weighing Livestock or Causing Someone to 
Falsely Weigh Livestock, 1950-January, 1974. 


Length No. Length 
of of of 
Suspension Cases Suspension 

5 years 1 4 months 

4 years 3 months 
3 years 90 days 
30 months 60 days 
2 years 40 days 
20 months 36 days 
18 months 30 days 
16 months 21 days 
15 months 20 days 
1 year 15 days 
10 months 14 days 
9 months 10 days 


~ 


bd np 
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oe 
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22. Many of the cases involved consent orders, which are not relevant in deter- 
mining the sanction to be imposed in a litigated case. ‘‘It is to be expected that 
the sanction imposed after a full hearing will be more severe than one offered on a 
consent basis prior to the hearing. A consent settlement is influenced by such 
circumstances as personnel and budgetary considerations, problems of proof, 
and the delay inherent in litigation.”’ In re James J. Miller, 33 Agriculture De- 
cisions , P&S Docket No. 4700, decided January 14, 1974, appeal pending. 
However, the consent orders are included so as to present the total picture of the 
sanctions imposed for false weighing. Any error or bias resulting from their in- 
clusion would tend to make the total sanction figures less severe than would be 
expected if each case had been litigated. But even if only the 60 litigated cases 
are considered, the weighted average suspension imposed in such litigated cases 
was 252 days. The median suspension imposed in the 60 litigated cases was 60 
days. 
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Length No. Length No. 
of of of of 
Suspension Cases Suspension 
Cont. Cont. Cont. 
8 months 3 1 week 1 
7 months 1 None 
6 months 8 Imposed 2 


162 


Considering the serious nature of false weighing in the livestock 
industry, the opportunity to falsely weigh livestock for many 
years before detection, the failure of the previous sanction policy 
to reduce false weighing in the industry, and the nature of the 
respondents’ violations and business, the 30-day suspension order 
and cease and desist order recommended by the complainant are 
appropriate to serve as an effective deterrent to future violations 
by respondents and others. The 30-day suspension is identical to 
the suspension recommended by the Administrative Law Judge. ** 


The 30-day suspension imposed in this case is substantially 
more severe than the suspensions imposed recently for com- 
parable violations. The violations in this case were small com- 
pared to many other cases. The respondents were shortweighing 
hogs just a fraction over one percent.*‘ The violations occurred 


23. In any case, the weight that I will give to the Administrative Law Judge’s 
determination as to the sanction will depend upon the extent to which it 
appears, either from the record or from his prior experience, that he was fully 
informed as to all of the ‘‘législative,’’ background facts relevant to the par- 
ticular type of violation involved in the case. 

24. However, even slight false weighing is a serious violation of the Act. The 
cumulative effect of 10 to 20 percent of the livestock in the country being short- 
weighed even by a small amount is an unwarranted burden to the livestock in- 
dustry which should be significantly reduced. False weighing, at times, is used 
as an unfair competitive practice, rather than (or in addition to) being a means 
of underpaying the seller. As stated in In re Kenneth W. Miller, 33 Agriculture 
Decision , P&S Docket No. 4721, decided December 7, 1973: 


Mr. Matteson, Area Supervisor for the Arlington Area Office, which 
encompasses the State of North Carolina, testified that short-weighing is 
a problem in the livestock industry. It is one of the most deceptive prac- 
tices under the Packers and Stockyards Act. The producer or farmer who 
sells livestock looks to the price he will receive. He assumes the scales are 
tested and accurate and that his livestock will be weighed correctly. He will 
therefore sell his hogs to the buyer who will pay him the highest price. A 
buyer who shortweighs livestock is able to offer a few cents more per pound 
since he is paying it on a weight that is less than the actual weight of the 
livestock. The buyer who short-weighs livestock therefore has an unfair 
means of perpetuating himself in business at the expense of his competitors 
who weigh livestock accurately. 
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only at their buying station, but the suspension affects their 
business away from their buying station. About 93% of the 
respondents’ business is conducted away from their buying 
station.’° Hence the suspension in this case affects their entire 
livestock activities for about 26 business days. 


The severe sanction imposed in this case is consistent with the 
policy set forth recently in In re James J. Miller, 33 Agriculture 
Decisions , P & S Docket No. 4700, decided January 14, 
1974, appeal pending. Page 21, line 7 through page 39; and page 
41, line 20 through page 43 of the James J. Miller decision are 
adopted by reference herein and are set forth in Appendix B to 
this decision. 


In a recent false weighing case decided by Administrative Law 
Judge Weber in In re Kenneth W. Miller, 33 Agriculture 
Decisions , P & S Docket No. 4721, decided December 7, 
1973, which became final because it was not appealed, it was 
stated that ‘‘escalation [of sanctions ] should be measured in steps 
not too swift or steep, so as not to overshoot the need or goal.”’ 
That view does not reflect the full extent of the change in sanction 
policy set forth in the James J. Millercase, supra. The Kenneth 
W. Miller case is hereby overruled in that respect. 


In a case involving a deliberate and serious violation of the Act, 
if it appears that sanctions previously imposed for similar 
violations have not been adequate to serve as an effective 
deterrent to similar violations by the respondents or others, 
escalation of sanctions should be measured in steps swift and 
steep, so as not to undershoot the need or goal. 


... continued... 


The evidence shows that in several instances Mr. Miller sold the hogs to 
H. P. Beale and Sons at the same weight he had purchased them from Mr. 
Stephens. At first blush this may indicate that respondents did not benefit 
when they short-weighed the livestock, but this is far from true. It is a 
common practice in the industry for a buying station and packer to have an 
agreement as to shrink. It is common that the packer will allow a 2 or 2-1/2 
percent shrink or weight loss during shipment from the buying station. 


If the shrink exceeds this amount the packer will bill the buying station 
back for the excess loss. If the shrink is consistently over the allowed per- 


centage, a packer would probably look for another buying station from 
which to buy his hogs. A dealer who short-weighs hogs when he buys them 
and then sells them on his purchase weight is eliminating his shrink to the 
packer. The packer gets a high yield hog on slaughter and the buying 
station gets a satisfied customer and sure market for his hogs. 
25. Official Notice is taken of the respondents’ annual reports filed with the 
Packers and Stockyards Administration. 
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What is involved here is the delicate balancing of the public 
interest and the violators’ interest. On the one hand, we have 
farmers and others who are attempting to make an honest living 
in the livestock industry. On the other hand, we have violators 
who are deliberately and intentionally falsely weighing livestock 
when it is offered for sale. Any doubt as to the exact sanction 
needed to deter such unfair conduct should be resolved in favor of 
the public interest. 


This case should serve as notice to the livestock industry that 
the current sanction policy for false weighing and other serious 
violations of the Act is significantly more severe than the policy 
previously followed. If the violations in this case had been more 
flagrant, or if the respondents were not engaged in a daily 
business, with most of their business not involved in the 
violations, the suspension period would have been substantially 
greater. 


For the foregoing reasons, the respondents should be 
suspended as registrants for 30 days and they should be ordered 
to cease and desist from the violations found in this case. 


ORDER 


The complaint is dismissed by agreement of the respective 
parties insofar as it pertains to John W. Williams, now deceased. 


Respondents, individually, and as partners with each other or 
with other persons, and as owners, officers, or employees of any 
corporation, and the Greenville Stock Yards, Inc., or any suc- 
cessor corporation, in connection with their livestock operations 
subject to the Act, shall cease and desist from: 


(1) weighing livestock at other than the true and correct 
weights; 


(2) issuing scale tickets and accounts of purchase on the 
basis of false and incorrect weights; 


(3) paying the seller of livestock on the basis of weights 
other than the true and correct weights; 


(4) failing to operate livestock scales owned or controlled 
by respondents in accordance with the regulations under the 
Act constituting Instructions for Weighing Livestock; and 


(5) issuing scale tickets and accounts of purchase which 
fail to contain all the information required by provisions of 
the Act and the regulations. 
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Respondents shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in their 
business under the Act including true and correct copies of ac- 
counts of purchase and true and correct copies of scale tickets 
prepared in conformity with the Act and the regulations. 


Respondents and the Greenville Stock Yards, Inc., are 
suspended as a registrant under the Act for a period of 30 days. 


The cease and desist provisions of this Order shall become 
effective on the date this Decision and Order are served on the 
respondents. The suspension order shall be effective on the tenth 
day after service on the respondents. 
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APPENDIX A 


Orders Issued under Packers and Stockyards Act Against 
Registrants for Falsely Weighing Livestock or Causing Someone 
to Falsely Weigh Livestock, 1950-January, 1974. 


Suspension Type of 
Name of Case Period Case 


In re Charles K. Peters 6 months Consent 
9 Agr. Dec. 304(1950) 

In re Ed. W. Gorman 10 months Consent 
9 Agr. Dec. 306(1950) 

In re R. V. Hartman 10 months Consent 
9 Agr. Dec. 308(1950) 

In re G. E. Hibler 10 months Consent 
9 Agr. Dec. 310(1950) 

In re Albert Holtz 10 months Consent 
9 Agr. Dec. 311(1950) 

In re B. R. Phillips 10 months Consent 
9 Agr. Dec. 313(1950) 

In re Roland E. Roney 10 months Consent 
9 Agr. Dec. 315(1950) 

In re Albert M. Ross 10 months Consent 
9 Agr. Dec. 317(1950) 

In re Charles J. Sailler 10 months Consent 
9 Agr. Dec. 319(1950) 

In re Lester Wolff, Jr. 10 months Consent 
9 Agr. Dec. 321(1950) 

In re Roscoe L. Woods 10 months Consent 
9 Agr. Dec. 322(1950) 

In re James P. Flynn 1 year Consent 
9 Agr. Dec. 324(1950) 

In rel. A. Hahn 1 year Consent 
9 Agr. Dec. 327(1950) 

In re Lawrence Sanders 1 year Consent 
9 Agr. Dec. 329(1950) 

In re John C. Smith 1 year Consent 
9 Agr. Dec. 332(1950) 

In re Mike Smith 1 year Consent 
9 Agr. Dec. 334(1950) 

In re L. F. Tucker 1 year Consent 
9 Agr. Dec. 336(1950) 

In re Woods & Heins 1 year Consent 
9 Agr. Dec. 339(1950) 
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Name of Case 
Cont. 

In re Frank Standish Company 

9 Agr. Dec. 709(1950) 
In re Charles M. Swiney 

10 Agr. Dec. 1027(1951) 
In re Charles E. Thompson 

10 Agr. Dec. 1175(1951) 
In reA. C. Feil 

10 Agr. Dec. 1179(1951) 
In re Edward J. Griffin 

10 Agr. Dec. 1186(1951) 
In re Joseph C. Hanley 

10 Agr. Dec. 1190(1951) 
In re John B. Murphy 

10 Agr. Dec. 1193(1951) 
In re Gerald V. O’Flynn 

10 Agr. Dec. 1196(1951) 
In re Edward J. Purcell 

10 Agr. Dec. 1199(1951) 
In re John J. Russell 

10 Agr. Dec. 1202(1951) 
In re Frank Speck 

10 Agr. Dec. 1205(1951) 
In re A. H. Herbold 

10 Agr. Dec. 1208(1951) 
In re Arthur Sheridan 

10 Agr. Dec. 1211(1951) 
In re Thomas F. Stapleton 

10 Agr. Dec. 1215(1951) 
In re David Wolfe 

10 Agr. Dec. 1218(1951) 
In re W. C. Allen 

10 Agr. Dec. 1221(1951) 
In re P. J. Kiron 

10 Agr. Dec. 1226(1951) 
In re William J. Murphy 

10 Agr. Dec. 1229(1951) 
In re Timothy Hunt 

10 Agr. Dec. 1320(1951) 
In re Edward Joyce 

10 Agr. Dec. 1329(1951) 
In re Dennis F.. Cronin 

10 Agr. Dec. 1403(1951) 


Suspension 
Period 
Cont. 
10 months 


18 months 
3 months 
2 years 
2 years 

10 months 

20 months 

10 months 

10 months 

16 months 

10 months 

6 months 

6 months 

3 months 

months 


year 


days 


year 


months 


months 


months 


Type of 
Case 
Cont. 
Consent 


Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Consent 
Admission 
of Facts 
Consent 
Nolo 
Contendere 
Nolo 
Contendere 
Consent 
Consent 
Default 
Consent 


Consent 


Consent 
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Name of Case 
Cont. 


In re Joseph Grady 


10 Agr. Dec. 1407(1951) 


In re Anthony J. Rogers 


10 Agr. Dec. 1415(1951) 


In re John B. Snyder and 
Ralph M. Blakemore 

10 Agr. Dec. 1420(1951) 
In re Ray McCummiskey 

11 Agr. Dec. 18(1952) 
In re John C. DeWitt 

11 Agr. Dec. 22(1952) 
In re James F.. Dawson, Jr. 

11 Agr. Dec. 354(1952) 
In re Joseph W. Puffke, Jr. 

11 Agr. Dec. 852(1952) 
In re Burton W. Brodie 

11 Agr. Dec. 860(1952) 
In re Anthony J. Cella 

11 Agr. Dec. 875(1952) 
In re John H. Cella 

11 Agr. Dec. 893(1952) 
In re J. L. Doyle 

11 Agr. Dec. 909(1952) 
In re Frickman & Smith 

11 Agr. Dec. 920(1952) 
In re Edwin T. Gearen 

11 Agr. Dec. 934(1952) 
In re George E. Gibbons 

11 Agr. Dec. 944(1952) 
In re Edward F. Kondelik 

11 Agr. Dec. 955(1952) 
In re Frank W. O’Brien 

11 Agr. Dec. 967(1952) 
In re James A. Waters 

11 Agr. Dec. 977(1952) 
In re John Mathews 

12 Agr. Dec. 33(1953) 
In re Farmers Stock Yards 

12 Agr. Dec. 328(1953) 
In re Alfred Cannon 

12 Agr. Dec. 341(1953) 


Suspension 


Period 
Cont. 
months 


months 


months 
year 
days 
months 
days 
months 
months 
months 
months 
months 
months 
months 
months 
months 
months 
years 
week 


years 


Type of 
Case 
Cont. 

Consent 


Consent 


Consent 
Consent 
Consent 
Consent 
Litigated 
Litigated 
Litigated 


Litigated 


Litigated 


Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Consent 


Litigated 
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Name of Case 
Cont. 


re Carlton W. Castner 

12 Agr. Dec. 354(1953) 
re Michael W. Joyce 

12 Agr. Dec. 367(1953) 
re H. J. O’Connor & Co. 

12 Agr. Dec. 397(1953) 
re Richard W. Arnold 

12 Agr. Dec. 489(1953) 
re David J. Gibbons 

12 Agr. Dec. 509(1953) 
re Joseph P. Kelly 

12 Agr. Dec. 528(1953) 
re Edward Kennedy 

12 Agr. Dec. 547(1953) 
re H. J. O'Connor, Jr. 

12 Agr. Dec. 564(1953) 
re James L. Walker 

12 Agr. Dec. 581(1953) 
re Harold W. Kilburg 

12 Agr. Dec. 599(1953) 
re Warren S. Maher 

12 Agr. Dec. 615(1953) 
re Morris J. Meyer 

12 Agr. Dec. 631(1953) 
re James C. Murray 

12 Agr. Dec. 645(1953) 
re George B. Owen 

12 Agr. Dec. 661(1953) 
re Iowa City Sales Co. 
15 Agr. Dec. 626(1956) 
re L. H. McMurray 

15 Agr. Dec. 1204(1956) 
re Miller & Johnston 

15 Agr. Dec. 1207(1956) 
re W. J. Ward & Co. 

15 Agr. Dec. 1210(1956) 
re Harrell Brothers 

16 Agr. Dec. 5(1957) 


re Kennett, Murray & Co. 


16 Agr. Dec. 8(1957) 


Suspension 


30 


18 


18 


3 


Period 
Cont. 
months 
months 
months 
years 
months 
years 
years 
year 
years 
months 
year 
months 
months 
months 
days 
years 
years 
year 
years 


years 


Type of 

Case 

Cont. 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 


Litigated 


Litigated 


Consent 
Consent 
Consent 
Consent 
Consent 


Consent 
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Name of Case 
Cont. 


In re Joseph Walters 

17 Agr. Dec. 263(1958) 
In re George Carpenter 

18 Agr. Dec. 1130(1959) 
In re M. B. Dunn & Co. 

18 Agr. Dec. 1367(1959) 
In re Leo P. Sack & D. E. Horan 

19 Agr. Dec. 834(1960) 
In re John Brombolich 

19 Agr. Dec. 1249(1960) 
In re Paul Coyne 

19 Agr. Dec. 1261(1960) 
In re Clyde W. Long 

19 Agr. Dec. 1273(1960) 
In re George E. McBride 

19 Agr. Dec. 1286(1960) 
In re Bernard J. Cristel 

19 Agr. Dec. 1349(1960) 
In re Sharp & Glenville 

19 Agr. Dec. 1361(1960) 


In re Sundheimer Roche & Co. 


19 Agr. Dec. 1387(1960) 
In re Charles Furmanek 
19 Agr. Dec. 1401(1960) 
In re John Grewe 
19 Agr. Dec. 1414(1960) 
In re James W. Louvier 
19 Agr. Dec. 1427(1960) 
In re John C. Sanford 
19 Agr. Dec. 1441(1960) 
In re Rolla Silvey 
19 Agr. Dec. 1452(1960) 
In re Washington County 
Marketing Assn. 
20 Agr. Dec. 587(1961) 
In re Joseph L. Mitchell 
21 Agr. Dec. 124(1962) 


Suspension 
Period 
Cont. 


4 months 


2 years 
1 year 
3 years 
60 days 
40 days 
60 days 
30 days 
10 days 


20 days 


30 days 


30 days 
15 days 
20 days 
20 days 


10 days 


None 


90 days 


In re M. D. Serrot & Elmer G. Gillen 30 days 


21 Agr. Dec. 463(1962) 


Type of 
Case 
Cont. 


Consent 

Consent 

Litigated 
Consent 

Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 
Litigated 


Litigated 


Consent 
Litigated 


Consent 
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Name of Case Suspension Type of 
Cont. Period Case 
Cont. Cont. 


re Brenham Livestock Auction, 

Inc. None Consent 
21 Agr. Dec. 556(1962) 

re Jaegers Livestock Auction 

Market 10 days Consent 
21 Agr. Dec. 1431(1962) 

re Milton Silver 30 days Litigated 
21 Agr. Dec. 1438(1962) 

re Wayne County Livestock 

Exchange, Inc. 30 days Litigated 
23 Agr. Dec. 472(1964) 

re J. W. Edwards & Son 30 days Consent 
23 Agr. Dec. 794(1964) 

re Fred C. Haggard 1 year Consent 
23 Agr. Dec. 1125(1964) 

re Murray L. Edwards 4 years Litigated 
23 Agr. Dec. 1237(1964) 

re Lyon B. Hutcherson, Jr. 10 days Consent 
23 Agr. Dec. 1349(1964) 

re Middle Georgia Livestock 

Sales Co. 10 days Consent 
23 Agr. Dec. 1361(1964) 


re Lemuel J. Wilson 20 days Consent 
and Robert Harvey, Jr. 
23 Agr. Dec. 1492(1964) 

re Barber and Reagan 30 days Consent 
24 Agr. Dec. 283(1965) 

re Empire Livestock Marketing 

Coop., Inc. 20 days Litigated 
24 Agr. Dec. 594(1965) 

re Farmers Comm. Co., Inc. 

& Charles W. Burris, Jr. 30 days Litigated 
24 Agr. Dec. 1491(1965) 

re Jack D. & Betty T. Hunt 90 days Consent 
24 Agr. Dec. 1590(1965) 

re Smith Waller 10 days Consent 
25 Agr. Dec. 46(1966) 

re Ariton Livestock Auction 21 days Consent 
25 Agr. Dec. 747(1966) 

re Edward Archie 21 days Consent 
25 Agr. Dec. 1242(1966) 





In 


In 


In 


In 


In 


In 


In 


In 


In 


In 
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Name of Case Suspension 
Cont. Period 
Cont. 


re Clark Tilghman Livestock 14 days 
26 Agr. Dec. 62(1967) 
re Mid-South Packers, Inc., 
& Geo. L. Beam 
26 Agr. Dec. 238(1967) 
re Marathon Co-op Livestock 
Shipping Association 
26 Agr. Dec. 242(1967) 
re J. W. Moore 
26 Agr. Dec. 546(1967) 
re Valdosta Livestock Co., Inc. 15 days 
26 Agr. Dec. 630(1967) 
re Earl Shields, Herschel Briles, 
Darwin Clippinger 
26 Agr. Dec. 642(1967) 
re Tom Murray 
26 Agr. Dec. 726(1967) 
re Allen G. Kuhlman 
26 Agr. Dec. 981(1967) 
re Gerry Kaus 
26 Agr. Dec. 1265(1967) 
re Roy C. Townsend 
27 Agr. Dec. 68(1968) 
re Williamstown Stockyards,Inc.20 days 
27 Agr. Dec. 252(1968) 
re George P. Kittrell 
27 Agr. Dec. 845(1968) 
re Farmers Cooperative Market, 
Inc. 20 days 
27 Agr. Dec. 1230(1968) 
re H. W. McCurdy 
28 Agr. Dec. 51(1969) 
re Powell Bros. 
28 Agr. Dec. 345(1969) 
re Mayfield Livestock & Sales 


O83 Agr. Dec. 449(1969) 
re Gary Keen 
28 Agr. Dec. 464(1969) 
re Petaluma Livestock Comm. 


oO. 
28 Agr. Dec. 869(1969) 


30 days 


15 days 


14 days 


30 days 
20 days 
30 days 


20 days 


30 days 


14 days 


30 days 


15 days 


30 days 
20 days 


20 days 


Type of 
Case 
Cont. 


Consent 


Litigated 


Consent 


Litigated 


Consent 


Consent 
Consent 
Consent 
Consent 
Litigated 
Consent 


Litigated 


Litigated 
Litigated 


Consent 


Litigated 


Consent 


Consent 
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Name of Case Suspension Type of 
Cont. Period Case 
Cont. Cont. 


In re B. W. West 30 days Consent 
28 Agr. Dec. 1004(1969) 
In re Carl Register 30 days Consent 
28 Agr. Dec. 1021(1969) 
In re John A. Seymour 20 days Consent 
28 Agr. Dec. 1023(1969) 
In re Delbert Anson 60 days Consent 
28 Agr. Dec. 1127(1969) 
In re P. B. Stewart & Company’ 14 days Consent 
29 Agr. Dec. 571(1970) 
In re R. D. Bryan 30 days Litigated 
29 Agr. Dec. 816(1970) 
In re R. J. Trimble & Manuel C. 
Staton 20 days Consent 
29 Agr. Dec. 936(1970) 
In re James Connely 20 days Consent 
29 Agr. Dec. 1138(1970) 
In re Glover Livestock Comm. 
Co., Inc. 20 days Litigated 
30 Agr. Dec. 179(1971) 
In re Johnnie Fisher 30 days Consent 
30 Agr. Dec. 186(1971) 
In re O. A. Argoe 15 days Consent 
30 Agr. Dec. 765(1971) 
In re Producers Livestock 
Marketing 20 days Consent 
Association 
30 Agr. Dec. 796(1971) 
In re Clarkton Auction Company 20 days Consent 
30 Agr. Dec. 1314(1971) 
In re George K. Reaves 14 days Litigated 
30 Agr. Dec. 1455(1971) 
In re Art Martella 15 days Consent 
30 Agr. Dec. 1479(1971) 
In re Eldon Hog Market 15 days Consent 
31 Agr. Dec. 30 (1972) 
In re Columbus-Muscogee Livestock 30 days Litigated 
Auction, Inc.* 


*The administrative officials subsequently agreed to have this suspension order 
held in abeyance because a competing stockyard investigated at the same time 
was found not to have falsely weighed livestock (31 Agr. Dec. 232). 
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Name of Case Suspension Type of 
Cont. Period Case 
Cont. Cont. 


31 Agr. Dec. 63(1972) 
In re C. C. Parker & Sons 20 days Consent 
31 Agr. Dec. 788(1972) 
In re Whiteville Livestock Auction, 
Inc. 20 days Litigated 
31 Agr. Dec. 857(1972) 
In re Bill Bohne 20 days Consent 
31 Agr. Dec. 1043(1972) 
In re Community Livestock Auction 
Co. 15 days Consent 
31 Agr. Dec. 1146(1972) 
In re Lamesa Hog Co. 20 days Consent 
31 Agr. Dec. 1261(1972) 
In re Dixie National Stockyards, 


Inc. 10 days Consent 
32 Agr. Dec. 172(1973) 


In re George G. Owens 40 days Consent 
32 Agr. Dec. 633(1973) 
In re Visalia Hog Market & N. A. 
Parsley 15 days 
32 Agr. Dec. 841(1973) 
In re D. E. Tunnell 90 days 
32 Agr. Dec. 866(1973) 
In re F. L. Gorman 20 days 
32 Agr. Dec. 1121(1973) 
In re Harry O. Ahrens 30 days Litigated 
32 Agr. Dec. 1437(1973) 
In re Kenneth W. Miller & 
Walter L. Humphlett 36 days Litigated 
32 Agr. Dec. (1973) 


Several cases against packers were omitted because packers are 
not registered under the Act and, therefore, cannot be suspended. 
The following four cases in which cease and desist orders only 
were issued against registrants were omitted because they involve 
the lesser offense of using a scale not properly tested, or tested 
and found not to be within the prescribed tolerances: In re Clinton 
Cattle Comm. Co., 24 Agr. Dec. 7(1965); In re Bluegrass Market, 
Inc., 25 Agr. Dec. 826(1966); In re Dale Oswald, 26 Agr. Dec. 
1061(1967); and In re Clarendon Auction Sales, Inc., 27 Agr. Dec. 
222(1968). Also omitted were a few cases in which livestock were 
correctly weighed, but when they were sold later on the basis of 
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such original purchase weights, the records were falsified to pad 
the original purchase weights. See, e.g., Inre John E. Ralston, 32 
Agr. Dec. 1352(1973; 2 years; consent); In re Boone Livestock 
Company, Inc., 27 Agr. Dec. 475(1968; 6 months; litigated). 
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(No. 15,677) 


H. L. Gorr v. Loren WeEtTzEL, RicHarpD WeETZzEL, and RosBert 
WertzeEL. P&S Docket No. 4709. Decided February 21, 1974. 


Purchase price — Failure to pay — Reparation against respondent Richard 
Wetzel; dismissed as to Loren Wetzel; complaint not served on Robert Wetzel. 


Where respondent Richard Wetzel failed to file an answer to the complaint 
within the specified time limit, said respondent is deemed to have admitted 
the allegations of the complaint, and is liable to complainant for the pur- 
chase price of the livestock in issue. The amount of said purchase price is 
$32,186.84 for which reparation is awarded complainant against respondent 
Richard Wetzel as stated in the Order herein. 


The complaint is dismissed as to respondent Loren Wetzel. 


Thomas B. Thomsen, Fremont, Nebraska, for complainant. 
Respondents pro se. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), in- 
stituted by the filing of a complaint on March 16, 1972, in which 
complainant claimed reparation in the amount of $32,186.84, from 
respondents, alleging in substance that he delivered cattle on 
February 7 and 13, 1972, to respondents, on order, for an agreed 
price in that amount, which was never paid. 


Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR 202.40), were served on respondent Loren Wetzel on July 
10, 1972. Such copies were served on respondent Richard Wetzel 
on September 13, 1972. Respondent Robert Wetzel was never 
served. A copy of the investigation report was served on com- 
plainant on July 10, 1972. 


Respondent Loren Wetzel timely filed an answer. 


At the time of service of the copies of the complaint and the 
investigation report, respondent Richard Wetzel was notified that 
an answer thereto should be filed within twenty days after such 
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service and that failure to file an answer would be deemed an 
admission of the allegations contained in the complaint, and the 
case file would be forwarded to the Office of the Secretary for the 
issuance of a default order without oral hearing, as provided in the 
rules of practice at 9 CFR 202.41(d). No answer was filed by 
respondent Richard Wetzel. 


The proceeding was handled under the ‘‘shortened’’ procedure 
provided for in the rules of practice (9 CFR 202.17, 202.53), no 
party having requested an oral hearing. 


CONCLUSIONS 


No evidence was filed pursuant to the notices which were served 
on complainant and on respondent Loren Wetzel under the 
shortened procedure. The record contains no basis for ordering 
respondent Loren Wetzel to pay reparation to complainant. The 
complainant in a reparation proceeding under the Act has the 
burden of establishing his claim by a preponderance of the 
evidence. Kavon v. Cherrier, 30 A.D. 784 (1971). 


The failure of respondent Richard Wetzel to file an answer 
within the specified time limit is deemed an admission of the 
allegations of the complaint (9 CFR 202.41(c) and (d)). Thus, 
respondent Richard Wetzel is deemed to have admitted that, 
acting as a dealer as defined in the Act, he purchased heifers from 
complainant which were shipped from Doyle, Tennessee to him in 
Fremont, Nebraska, for an agreed price of $32,186.84, none of 
which has been paid. A failure to pay in connection with a pur- 
chase of livestock in commerce has been held to constitute an 
unjust practice for which reparation may be awarded under the 
Act. Central Nebr. Com. Co. v. Pearson, 32 A.D. 456 (1973). 


It has been held that a dealer is subject to the jurisdiction of the 
Secretary under the reparation provisions of the Act. John F. 
Lizer v. Lowell W. Peters, 29 A.D. 402 (1970). 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. It constitutes ‘‘an order for the 
payment of money” within the meaning of section 309(f) of the 
Act (7 U.S.C. 210). 


That section provides that if the respondent Richard Wetzel 
does not comply with this order within the time limit in this order, 
the complainant may within one year of the date of this order file 
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in the district court of the United States for the district in which 
he resides or in which is located the principal place of business of 
the respondent, or in any State court having general jurisdiction 
of the parties, a petition setting forth briefly the causes for which 
the claims damages and this order in the premises. That section 
further provides that such suit in the district court shall proceed 
in all respects like other civil suits for damages except that the 
findings and orders herein shall be prima facie evidence of the 
facts herein stated, and the petitioner shall not be liable for costs 
in the district court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon his appeal. That section 
further provides that if the petitioner finally prevails, he shall be 
allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 


On applications for reopening hearings, for rehearings or 


rearguments of proceedings, or for reconsideration of orders, see 
9 CFR 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly 
Livestock Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 
1063 (8th Cir., 1971). On complainant’s right to judicial review 
hereof, see United States v. I.C.C.,337 U.S. 426. 


ORDER 


The complaint is hereby dismissed as to respondent Loren 
Wetzel. 


Within thirty days from the date of this order, respondent 
Richard Wetzel shall pay to complainant H. L. Goff the sum of 
$32,186.84 plus interest thereon at the rate of 8 percent per annum 
from April 1, 1972 until paid. 


Copies hereof shall be served on the parties. 


(No. 15,678) 


Cuar.tes B. Howarp v. Eric Loretz d/b/a CATTLEMEN’s LIVE- 
stock MarKET. P&S Docket No. 4765. Decided February 21, 
1974. 


Violation of instructions — Secret purchase of consigned livestock — 
Damages — Reparation 
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Where respondent engaged in an unjust practice in the secret purchase and sale 
of livestock consigned to him for sale on a commission basis, and violated 
the consignor’s instructions, thereby failing to render reasonable stock- 
yard services, respondent is liable to complainant as damages on the 133 
animals secretly purchased $2,961.10, including a commission of $234.60 
to which respondent is not entitled. Complainant concedes that he owes re- 
spondent $593.88 which may be deducted from the reparation awarded here- 
in. Deducting $593.88 from the amount due complainant, $2,961.10, leaves 
a total of $2,367.22 for which reparation is awarded. 


Kneeland H. Lobner, Sacramento, Cal., for complainant. 
Morton L. Friedman, Sacramento, Cal., for respondent. 
John J. Casey, Presiding Officer. 

Ronald S. Peterson, Field Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). 
Complainant filed a formal complaint on July 19, 1972 which 
alleged that respondent had secretly purchased cattle com- 
plainant had consigned to him for auction, at prices below the 
hold prices previously agreed to between complainant and 
respondent, and had taken a commission thereon. It was also 
alleged that respondent sold other cattle consigned by com- 
plainant for less than such hold prices. The amount claimed as 
reparation was later amended to be $2,768.92. 

Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR 202.40) were served on respondent on February 9, 1973. 
On the same date a copy of the report of investigation was served 
upon complainant. On February 26, 1973 respondent filed an 
answer denying that he owed any funds to complainant. 


An oral hearing was held in Sacramento, California on July 19, 
1973 before Ronald S. Peterson of the Office of the General 
Counsel of this Department. Complainant was represented by 
Kneeland L. Lobner, Esq., Sacramento, California. Respondent 
appeared pro se. Only complainant testified. No proposed find- 
ings or briefs were filed. 
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FINDINGS OF FACT 


1. Complainant at all times material herein engaged in business 
as a rancher, raising dairy heifers at Wilton, California. 


2. Respondent Eric Loretz, an individual doing business as 
Cattlemen’s Livestock Market, at all times material herein was 
engaged as a market agency and dealer, buying and selling 
livestock on commission and for his own account, in commerce, 
operating on Cattlemen’s Livestock Market, a posted stockyard 
subject to the Act, at Galt, California, and was so registered 
under the Act with the Secretary of Agriculture. 


3. On June 8, 1972 respondent sold at auction for $255 each, 46 
head of cattle which had been consigned to him by complainant 
for sale at a minimum hold price of $270 per head. Prior to the sale 
complainant had agreed to accept $2.50 per head less than the 
hold price for said animals. Respondent’s commission on this sale 
was two percent of the sale price. 


4. Also on June 8, 1972, respondent purchased at his own 
auction for his own account at $275 each, 133 head of cattle which 
had been consigned to him by complainant for sale at a minimum 
hold price of $290 per head. Although complainant had agreed 
before the sale to accept $2.50 per head less than the hold price for 
said animals, complainant did not then know respondent would 
buy the cattle for his own account. Respondent took a commission 
on this sale of two percent of the sale price. 


5. Respondent did not disclose to complainant at the time of 
said auction or in his written accounting thereafter that 
respondent was the purchaser of said 133 head of cattle. 


6. Complainant concedes that he owes respondent $593.88 
which may be subtracted from any reparation award in this case. 


7. The complaint was filed within 90 days after accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


Respondent complains that complainant was guilty of several 
days’ delay in making his claim known. However, the record 
shows that during the delay complainant made a reasonable effort 
to ascertain and verify the purchase by respondent of com- 
plainant’s consigned cattle, before confronting respondent with it, 
and that the delay was not unreasonable. 


The secret purchase by respondent of livestock consigned to 
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him for sale, was an unjust practice in violation of the Act. See 
9 CFR 201.57-201.60; A. A. Tate, 31 A.D. 253 (1972). 


The sale by respondent of consigned livestock in violation of the 
consignor’s instructions, was a failure to furnish reasonable 
stockyard services pursuant to reasonable request. Melady & Co. 
v. Shannon & Farrell, 3 A.D. 379 (1944). 


The measure of damages for such violations, is the difference 
between the market price and the amount received by the con- 
signor. Melday & Co. v. Shannon & Farrell, supra. Respondent 
market agency is not entitled to any commission in transactions 
in which, as here, he is found guilty of a violation of the Act. 
Bainbridge Cattle Co. v. Berigan Bros., 16 A.D. 982 (1957). 


There was no allegation or evidence that the 46 animals sold in 
violation of instructions, were not sold ‘‘at arm’s length,”’ and ina 
commercially reasonable manner; they were sold at auction. Thus, 
the price at which they were sold is presumed to be the market 
price. See William W. McAdams v. L. C. Christensen, 29 A.D. 
461 (1970), and cases cited therein. Complainant is entitled to 
recover the amount held back by respondent as his commission, 
that is, 2 % of the $11,730 proceeds, which we compute to be 
$234.60. 


On the 133 animals secretly purchased by respondent, com- 
plainant’s hold price was $290 per head or a total of $38,570. The 
other cattle on which complainant put a hold price of $290 (lots 85- 
87) brought higher prices than that in open and competitive 
bidding. Complainant received $36,575 less respondent’s com- 
mission of 2 % which we compute to be $731.50, or a net proceeds 
of $35,843.50 for the 133 head. In view of this we can reasonably 
compute complainant’s damages on the secret purchase by 
respondent, by subtracting $35,843.50 from $38,570, which leaves 
$2,726.50 remaining. It has been held that damages are not 
rendered uncertain because they cannot be calculated with ab- 
solute exactness and that it is sufficient if a reasonable basis of 
computation is afforded, although the result be only approximate. 
Elliott v. Brandenburg and Kaminga, 31 A.D. 1021 (1972). 


The sum of $234.60 plus $2,726.50 is $2,961.10. Subtracting 
$593.88 from that, leaves $2,367.22 due from respondent to 
complainant. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
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54 Stat. 81, 7 U.S.C. 450c-450g. It constitutes ‘‘an order for the 
payment of money” within the meaning of section 309(f) of the 
Act (7 U.S.C. 210). 


That section provides that if the respondent does not comply 
with this order within the time limit in this order, the complainant 
may within one year of the date of this order file in the district 
court of the United States for the district in which he resides or in 
which is located the principal place of business of the respondent, 
or in any State court having general jurisdiction of the parties, a 
petition setting forth briefly the causes for which he claims 
damages and this order in the premises. That section further 
provides that such suit in the district court shall proceed in all 
respects like other civil suits for damages except that the findings 
and orders herein shall be prima facie evidence of the facts herein 
stated, and the petitioner shall not be liable for costs in the 
district court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon his appeal. That section 
further provides that if the petitioner finally prevails, he shall be 
allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 


On applications for reopening hearings, for rehearings or 
rearguments of proceedings, or for reconsideration of orders, see 
9 CFR 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly 
Livestock Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 
1063 (8th Cir., 1971). On complainant’s right to judicial review 
hereof, see United States v. I.C.C.,337 U.S. 426. 


ORDER 


Within 30 days from the date of this order, respondent Eric 
Loretz shall pay to complainant Charles B. Howard the sum of 
$2,367.22 together with interest thereon at the rate of 8% per 
annum from August 1, 1972 until paid. 


Copies hereof shall be served on the parties. 


(No. 15,679) 


RoNALD VANDE LunE v. Pat Ecand/b/a Pat Eaan Darry Farm. 
P&S Docket No. 4692. Decided February 21, 1974. 
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Advertised ages of calves for sale — Age of calves purchased — Age of calves 
delivered — Nonormity of tender loss — Damages — Reparation 


Where the evidence supports the finding that the 20 calves needing milk replacer 
were under the age of the months within the meaning of respondent’s ad- 
vertisement for such calves, complainant may recover nonconformity of 
tender loss resulting from respondent’s breach. A reasonable computation 
of the damages sustained by complainant therefrom is a total of $580, 
for which reparation is awarded. 


Complainant pro se. 
James S. Lindgren, New London, Wisc., for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), in- 
stituted by the filing of a complaint on May 31, 1972, in which 
complair.ant claimed reparation in the amount of $1,400 from 
respondent, alleging in substance that on March 30, 1972, 
complainant by an agent and respondent agreed for complainant 
to buy and respondent to sell forty bull calves, three months old, 
capable of eating grain and silage, for $110 each. Complainant 
further alleged that on April 4, 1972, at approximately 11:45 PM, 
the calves were delivered by truck, that it was dark when the 
delivery was made, that payment was made at the time of 
delivery, and that the next morning it was discovered that the 
calves were much younger than had been agreed upon. 


Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR 202.40), were served on respondent on August 11, 1972. A 
copy of the investigation report was served on complainant on 
August 12, 1972. After receiving extensions of time, respondent 
timely filed an answer, which was duly served upon the com- 
plainant. 


Neither party having requested an oral hearing, the proceeding 
was handled under the ‘‘shortened”’ procedure provided for in the 
rules of practice (9 CFR 202.17, 202.53). 
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FINDINGS OF FACT 


1. Complainant Ronald Vande Lune at all times material herein 
farmed near Pella, Iowa. 


2. Respondent Pat Egan at all times material herein engaged in 
business as a dealer at New London, Wisconsin, selling livestock 
in commerce for his own account. 


3. On or about March 30, 1972, complainant by his agent 
Wilbert Vande Lune, agreed with respondent on the purchase by 
complainant from respondent, of forty holstein bull calves at a 
price of $110 per head. The parties agreed that the calves would be 
three months of age and ready for silage and other feed. 
Respondent Egan agreed to deliver the calves to complainant’s 
farm. 


4. On or about April 4, 1972, after dark, respondent caused 
forty calves to be delivered to complainant’s farm, and com- 
plainant paid the agreed price of $110 per head for them. 


5. The calves were not all three months of age, and com- 
plainant discovered this the morning after the calves were 
delivered. 


6. The complaint was filed within ninety days of accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


It was undisputed that respondent Egan caused to be printed in 
a newspaper, Capper’s Weekly, a number of advertisements of 
calves for sale. The advertisements quoted six different prices for 
bulls and heifers, one month old, two months old, and three 
months old, respectively. They recited, ‘‘Cross-bred calves same 
price as heifer calves. We deliver on approval. Free Delivery on 20 
or more,”’ and invited buyers to telephone respondent collect. 
Also, Egan’s affidavit, which he filed with his answer, recited, 
“That I am a farmer and livestock dealer by occupation, that I 
have been and still am licensed by the United States Department 
of Agriculture.”” Egan’s registration under the Act became 
inactive in May of 1966, and he was again registered on May 19, 
1972. However, we can conclude from the record that at all times 
material herein he was engaged in business as a dealer. As such, 
he was subject to the reparation provisions of the Act. John F. 
Lizer v. Lowell W. Peters, 29 A.D. 402 (1970). 


Respondent’s advertisement in Capper’s Weekly, in response to 
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which complainant’s agent phoned respondent, advertised 
holstein bull calves: 


One Month Old $ 67.50 
Two Months Old $ 82.50 
Three Months Old $ 100.00 


However, it is undisputed that the parties agreed on a purchase of 
3-month-old calves at a price of $110 each. 


The issue in the case is, of the forty calves delivered to com- 
plainant’s farm, and acknowledged in writing by complainant’s 
agent to be ‘‘received in good condition,” were all of them three 
months old? 


The record contains an affidavit of K. B. Hammerberg, 
D.V.M., of New London, Wisconsin, filed by respondent, that on 
April 4, 1972 he examined forty head of holstein bull calves for 
respondent prior to their shipment to Iowa, and that he found 
them to be between 10 and 12 weeks of age and free of disease. 


The record also contains an affidavit of Tim Lucas, D.V.M., of 
Pella, Iowa, taken by an investigator of the Packers and 
Stockyards Administration, that he saw holstein calves at the 
Vande Lune farm on April 6, 1972, that he noted that on two of 
the calves the umbilical cord was dry but had not yet dropped off, 
that most of the calves were in the two to six week age range with 
five or six calves that were in the two to three month age range, 
that fifteen to twenty, which he called ‘‘the smaller and younger 
calves,’’ needed to be fed milk replacer ‘‘as they were not old 
enough nor were they familiar with grain and roughage.” 


The two affidavits are in direct conflict and irreconcilable, on 
the question whether the calves were all three month old calves. 


We think the affidavit of Dr. Lucas is the more persuasive, 
reciting details about the calves while Dr. Hammerberg’s af- 
fidavit recites, about the calves, only the conclusion with respect 
to their age and freedom from disease. We note in the affidavit of 
Richard Everts, also filed by respondent, that Dr. Hammerberg 
examined and treated 190 calves at the time he examined the forty 
which are in dispute herein. We also note that Dr. Hammerberg’s 
affidavit was subscribed and sworn to before respondent’s counsel 
of record in this proceeding and filed by him, and contains the 
caption ‘‘Affidavit In Support of Answer to Reparation Com- 
plaint;”’ thus, if Dr. Hammerberg had remembered any details 
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about the calves, it appears that the details would have been 
elicited from him. It is to be noted that there was no contention 
that the calves were diseased when they were examined by Dr. 
Hammerberg. 


We believe that the record supports a finding only with respect 
to twenty of the calves, which Dr. Lucas called in his affidavit, 
“‘the smaller and younger calves,’’ the ones which he said needed 
milk replacer. With respect to these, the record supports a finding 
only that they were not three month old calves, within the 
meaning of respondent’s advertisement, mentioned above. 


The Uniform Commercial Code at section 2-714(1) provides that 
where the buyer has accepted goods and given notification of 
breach within a reasonable time to the seller, he may recover as 
damages for any nonconformity of tender the loss resulting in the 
ordinary course of events from the seller’s breach ‘‘as determined 
in any manner which is reasonable.’’ Also, we have held that 
damages are not rendered uncertain because they cannot be 
calculated with absolute exactness, that it is sufficient if a 
reasonable basis of computation be afforded, although the result 
be only approximate. We have also held that a complainant in a 
reparation proceeding has the burden of proving his damages. 
Elliott v. Brandenburg and Kaminga, 31 A.D. 1021 (1972). 


We think it reasonable to compute complainant’s damages on 
the basis that two of the calves were of the type which respondent 
advertised for sale at a price of $67.50, or $42.50 less than com- 
plainant paid for them, and that eighteen of the calves were of the 
type that respondent advertised for sale at a price of $82.50, or 
$27.50 less than complainant paid for them. Multiplying two 
times $42.50 produces $85 and multiplying eighteen times $27.50 
produces $495. The total of $85 and $495 is $580. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. It constitutes ‘‘an order for the 
payment of money’’ within the meaning of § 309(f) of the Act 
(7 U.S.C. 210). That section provides that if the respondent does 
not comply with this order within the time limit in this order, the 
complainant may within one year of the date of this order file in 
the District Court of the United States for the district in which he 
resides or which is located the principal place of business of the 
respondent, or in any State Court having general jurisdiction of 
the parties, a petition setting forth briefly the causes for which he 
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claims damages and this order in the premises. That section 
further provides that such suit in the District Court shall proceed 
in all respects like other civil suits for damages except that the 
findings and orders herein shall be prima facie evidence of the 
facts herein stated, and the petitioner shall not be liable for costs 
in the District Court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon his appeal. That section 
further provides that if the petitioner finally prevails, he shall be 
allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 


On applications for reopening hearings, for rehearings or 
rearguments of proceedings, or for reconsideration of orders, see 
9 CFR 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly 
Livestock Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 
1063 (8 C., 1971). On complainant’s right to judicial review 
hereof, see United States v. I.C.C.,337 U.S. 426. 


ORDER 


Within thirty days from the date of this order, respondent Pat 
Egan shall pay to complainant Ronald Vande Lune che sum of 
$580 plus interest thereon at the rate of 8 percent per annum from 
June 1, 1972 until paid. 


Copies hereof shall be served on the parties. 


DISMISSAL — SETTLEMENT 


(No. 15,680) 


Lowe Lt H. Wrieut v. J. Ep Frosta/k.a Ep Frostd/b/a Sprinc- 
FIELD SOUTHWEST LivEstTocK Comm. Co., also d/b/a Ep Frost 
CatTLeE Company. P&S Docket No. 4863. In order issued 
February 21, 1974, by Donald A. Campbell, Judicial Officer. 


TERMINATION OF SUSPENSION 


Prior order remains in effect in all other aspects 
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(No. 15,681) 


In re Donatp Dean Davis. P&S Docket No. 4538. In order issued 
February 6, 1974, by Donald A. Campbell, Judicial Officer. 


(No. 15,682) 


In re ALBERT R. Larose. P&S Docket No. 4771. In order issued 


February 20, 1974, by William J. Weber, Administrative 
Law Judge. 
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GEORGE STEINBERG AND Son, Inc. v. Ear L. Burz, AnD 
Unitep States. Decided February 11, 1974. (2d Cir.) 


Affirming Judicial Officer’s decision and order in 
32 A.D. 236 


(No. 15,683) 


In re GERALD F. Covineton, d/b/a JERRY CovINGTON BROKERAGE 
Co. PACA Docket No. 2-3209. Decided February 13, 1974. 


Failure to pay — wilfull, repeated and flagrant violations — Failure to remit 
invoice prices to sellers after collecting from buyers — Revocation of license 


Where respondent, acting as a dealer, purchased, received and accepted perish- 
able agricultural commodities in commerce and failed to pay the agreed 
purchase prices therefor, respondent wilfully, repeated and flagrantly vio- 
lated the Act. Respondent also, acting as a broker, failed to remit to sellers 
the invoice prices collected from buyers if their produce. The total amount 
owed to shippers and sellers by respondent is $126,572.29. Respondent’s 
license as a registrant under the Act is revoked. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.), instituted by Complaint filed on January 16, 1974 by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the Complaint that respondent, acting as a dealer, purchased 
from 12 sellers 46 lots of fruits and vegetables, all being perishable 
agricultural commodities received and accepted in interstate 
commerce, but failed to make full payment of the agreed purchase 
prices, totalling $120,406.04. It was further alleged that 
respondent, acting as a broker with the authority from 3 sellers to 
negotiate sales of fruits and vegetables in interstate commerce, 
negotiated 6 transactions in interstate commerce for such sellers, 
invoiced the various buyers for such transactions, collected the 
agreed purchase prices for said shipments, but failed to remit to 
the sellers, his principals, the money so collected, totalling 
$6,166.25. The total of all amounts owed sellers and shippers 
amounts to $126,572.29. 


A copy of the Complaint was served upon respondent, and on 
January 22, 1974, respondent filed an Answer in which it ad- 
mitted the allegations of violations, waived oral hearing, waived 
the right of appeal, waived oral argument before the Secretary, 
waived the provisions of Section 10 of the Act with respect to 10 


days notice before an Order can take effect, and requested that the 
Initial Decision become final upon its issuance. Respondent 
further consented to the issuance of a final order containing 
findings of fact and conclusions, for the purpose of this proceeding 
only, based upon the allegations of the Complaint, and revoking 
its license as soon as possible. Complainant has consented to the 
issuance of such an Order. 


FINDINGS OF FACT 


1. Respondent, Gerald F. Covington, is an individual doing 
business as Jerry Covington Brokerage Co., whose mail address is 
2090 Dyan Way, Maitland, Florida 32751. 


2. Pursuant to the licensing provisions of the Act, license No. 
721808 was issued to respondent on May 9, 1972, was renewed 
annually, presently is in effect, and next is subject to renewal on 
or before May 9, 1974. 


3. As set forth fully in paragraph 3 of the Complaint, during 
the period February 1973 through November 1973 respondent, 
acting as a dealer, purchased from 12 sellers 46 lots of fruits and 
vegetables, all being perishable agricultural commodities received 
and accepted in interstate commerce, but failed to make full 
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payment of the agreed purchase prices, totalling $120,406.04. 


4. Also, as set forth fully in paragraah 3 of the Complaint, 
during September and October 1973, respondent acting as a 
broker with the authority from 3 sellers to negotiate sales of fruits 
and vegetables in interstate commerce and then invoice the 
buyers for such shipments, collect the invoice price for such 
shipments, and remit the agreed purchase prices to the sellers, 
negotiated 6 transactions in interstate commerce for these sellers, 
invoiced the various buyers for such transactions, collected the 
agreed purchase prices for said shipments, but failed to remit to 
the sellers, his principals, the monies so collected, totalling 
$6,166.25. 


5. The total of all amounts owed sellers and shippers, as fully 
set forth in paragraphs 3 and 4 of these Findings of Fact is 
$126,572.29. 


6. Respondent has consented to issuance of an Order revoking 
its license immediately, or alternatively as soon as possible. 


CONCLUSIONS 


The acts of respondent in failing to make full payment promptly 
for perishable agricultural commodities in the 52 transactions 
described above in paragraphs 3 and 4 of the “‘Findings of Fact”’, 
constitute wilful, flagrant and repeated violations of section 2 of 
the Act (7 U.S.C. 499b). 


Respondent has requested that the Initial Decision become final 
on its issuance, and has consented to an Order revoking its license 
immediately or as soon as possible. Complainant has recom- 
mended and consented to the issuance of such an Order. An Order 
to that effect should be issued. 


ORDER 


Effective 11 days after the date of issuance of this Order, 
respondent’s license is hereby revoked. 


This Decision and Order shall become final immediately upon 
its issuance. 


Copies hereof shall be served upon the parties. 





NICHOLLS v.OTTO 
Cite as 33 A.D. 349 


(No. 15,684) 


W.H. Nicouts v. Franxurn H. Otto, d/b/a Nortu CENTRAL 
MARKETING SErRvIcE. PACA Docket No. 2-2983. Decided 
February 21, 1974. 


Broker — Brokerage fees — Final contract terms — authority to negotiate — 
Reparation for brokerage to extent admitted 


Where respondent had sole authority to negotiate final contract terms, with 
brokerage split between the parties, respondent is liable to complainant for 
brokerage due, to the extent admitted by respondent, in the amount of 
$901.47 for which reparation is awarded. 


Counterclaim — Dismissal 


Where respondent failed to sustain his burden of establishing liability of com- 
plainant in the counterclaim, the counterclaim is dismissed. 


William M. Krieger, Newport News, Va., for complainant. 
Respondent pro se. 
John H. Vetne, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which the complainant 
seeks reparation against respondent in the amount of $2,522.35 in 
connection with transactions in interstate commerce involving 
shipments of potatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer and 
counterclaim thereto denying liability to complainant and 
asserting liability against complainant. Complainant filed a reply 
to the answer and counterclaim denying liability to respondent. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened method of procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure the parties were given the 
opportunity to submit additional evidence in the form of opening 
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and answering statements. No such evidence was submitted. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, William H. Nicholls, doing 
business as W. H. Nicholls, whose address is 36 Milford Road, 
Newport News, Virginia. At the time of the transactions involved 
herein, complainant was licensed under the act. 


2. Respondent is an individual, Franklin H. Otto, doing 
business as North Central Marketing Service, whose address is 
P.O. Box C, Almond, Wisconsin. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. During August, 1971, the parties entered into an oral 
contract whereby it was agreed that respondent would ship 
potatoes to various buyers to be procured by complainant. The 
agreement called for a split of brokerage fees, but only on com- 
pleted transactions, with respondent retaining authority to 
negotiate final terms with the buyers. The brokerage fee was to be 
determined by the difference between the delivered cost of the 
potatoes and the price billed to the buyer, but with the un- 
derstanding that complainant would get no less than 10c per 
hundredweight in all completed transactions. 


4. In accordance with, and subsequent to the making of the 
above agreement between the parties, shipments of potatoes were 
made by respondent to buyers procured by complainant based on 
the following terms: 


Cost Billed 
Lot No. Weight Shipping Date Per Cwt. Per Cwt. Buyer 

1140 44630 10/23/71 $2.10 $2.30 Dixie Snack Foods 
1154 42860 10/22/71 $2.10 $2.45 Dixie Snack Foods 
1302 36860 12/15/71 $2.85 $3.25 Leisure Brand Foods 
1311 42380 12/20/71 $2.85 $3.15 Dixie Snack Foods 
1324 39300 12/29/71 $2.975 $3.15 Dixie Snack Foods 
1363 30000 01/08/72 $2 .355 $2.40 Dixie Snack Foods 
1415 37500 01/22/72 $2.30 $2.50 Dixie Snack Foods 
1395 42060 01/18/72 $2.75 $3.05 Dixie Snack Foods 
1435 39640 01/31/72 $2.75 $3.05 Dixie Snack Foods 
1452 37960 02/08/72 $2.85 $3.15 Dixie Snack Foods 
1459 38955 02/12/72 $2.95 $3.15 Dixie Snack Foods 
1480 42500 02/18/72 $2.80 $3.15 Dixie Snack Foods 
1500 38295 02/18/72 (Not Known) Dixie Snack Foods 
1581 39740 03/20/72 $2.95 $3.15 Sudlow Foods 
1590 43230 03/21/72 $3.20 $3.50 Dixie Snack Foods 
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5. The above listed buyers paid respondent directly for the 
potatoes shipped, but respondent made no payment of brokerage 
to complainant on these transactions. 


6. An informal complaint was filed on July 26, 1972, which was 
within nine months after the causes of action accrued. 


CONCLUSIONS 


In this proceeding complainant was a broker who procured 
various buyers for respondent, who was a broker for various 
potato shippers. In the formal complaint, complainant seeks to 
recover brokerage fees based on the terms of twenty transactions 
allegedly negotiated by him in the course of his employment with 
respondent. Respondent admits that some brokerage fees are due 
complainant, but, contrary to the position taken by complainant, 
avers that only he, respondent, had authority to negotiate final 
terms of contracts with buyers, and that the brokerage fees would 
be split between respondent and complainant on completed 
transactions (transactions wherein the potatoes had been shipped, 
accepted, and paid for by the buyer) based on these terms, with at 
least ten cents per hundredweight guaranteed to complainant. 


The only evidence submitted by complainant to support his 


allegations are twenty telegram confirmations. This evidence is 
inadequate to support complainant’s contention that he is entitled 
to a full fee as the broker in these transactions, because the 
confirmations are, for the most part, silent as to brokerage terms 
and incomplete as to terms of purchase. Complainant’s contention 
that the terms stated in the confirmations are final terms, agreed 
to by both respondent and receiver, is unconvincing in view of the 
fact that these terms, in addition to being incomplete, are 
generally inconsistent with the final transaction. Complainant’s 
position is further compromised by the fact that a representative 
of Dixie Snack Foods, the most significant buyer involved in this 
proceeding, supports respondent’s contention that he (respond- 
ent) had sole authority to negotiate final contract terms. In 
reviewing the entire record we must conclude that the prepon- 
derance of evidence shows that final terms were to be negotiated 
by respondent, with brokerage split between the parties on 
completed transactions. 


Complainant, in his reply to respondent’s answer and coun- 
terclaim, admits that on the whole his proofs are inadequate, but 
demands reparation to the extent that respondent admits owing 
complainant for his (complainant’s) services. Complainant 
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contends, however, that as to five of the transactions, con- 
firmations were adequate as to terms, and that the full brokerage 
represented by those terms is therefore due complainant, over and 
above that portion admittedly due on these five. The prepon- 
derance of evidence, however, shows that the final terms were to 
be negotiated by respondent, not complainant. It must therefore 
be concluded that complainant’s confirmations were merely of- 
fered of purchase, with suggested terms on behalf of various 
buyers, as opposed to final negotiated contract terms. The fact 
that a few of the confirmations contained suggested terms that 
were more complete than the others in no way compromises this 
conclusion. Accordingly, consistent with complainant’s demands 
in his reply to respondents answer and counterclaim, we find that 
complainant is due brokerage on the relevant transactions to the 
extent admitted by respondent, which in all cases exceeds ten 
cents per hundredweight, as follows: 


Lot No. Brokerage Due Lot No. Brokerage Due 
1140 $ 44.64 1435 $ 59.46 
1154 $128.58 1452 $ 56.53 
1302 $ 73.72 1459 $ 39.95 
1311 $ 92.64 1480 $ 72.88 
1324 $ 54.04 1500 $ 40.00 
1363 $ 33.56 1581 $ 40.00 
1415 $ 38.40 1590 $ 64.84 
1395 $ 63.23 


TOTAL $901.47 

Not included in the above list are five confirmations on which 
complainant claimed brokerage due in the complaint, but for 
which no transaction was completed. In his reply to respondent’s 
answer and counterclaim, complainant impliedly admits that 
there is no brokerage due on these since they are neither sup- 
ported by adequate confirmation, nor by respondent’s admission. 
Furthermore, as previously concluded, the agreement between 
complainant and respondent called for a split of brokerage only on 
transactions which were completed. We must therefore conclude 
that no brokerage is due complainant based on these five con- 
firmations. 


Also excluded from the above list are numerous transactions on 
which complainant, in his reply to respondent’s answer and 
counterclaim, claims there is brokerage due per admission by 
respondent. Insofar as these additional transactions are not in- 
cluded in the complaint, and no amended complaint was filed, no 
determination as to respondent’s liability on these transactions 
may be made in this proceeding. 
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Respondent, in his answer and counterclaim, admits that 
complainant is due some brokerage on the relevant transactions 
as outlined above, but asserts a counterclaim relating to prior 
transactions, amounting to $2,451.20. It is noted, however, that 
with only one exception, the counterclaim relates to transactions 
on which no formal or informal complaint was filed within nine 
months after the cause of action accrued, as is required by section 
6 of the act (7 U.S.C. 499f). The Department is therefore without 
jurisdiction to consider claims on these transactions. 


The counterclaim was timely filed as it relates to Lot No. 1277, 
dated December 6, 1971, which complainant included in the in- 
formal, but not the formal complaint. Respondent seeks damages 
on this lot in the amount of $38.50 due to complainant’s alleged 
failure to confirm a load requested for shipment to Dixie Snack 
Foods which was consequently transferred, at a loss, to Leisure 
Brand Foods. The burden of proof rests upon respondent, 
counter-complainant, to establish that the loss on this transaction 
is attributable to complainant. The only evidence introduced by 
respondent to support this claim are the allegations contained in 
the verified answer and counterclaim. It is also noted that 
respondent (counter-complainant), not complainant (counter- 


respondent), had the authority to negotiate final terms of a sales 
contract. In these circumstances we must conclude that 
respondent has failed to meet his burden of establishing liability 
on part of the complainant. Therefore, respondent’s counterclaim, 
in all aspects, should be dismissed. 


In conclusion, we find that complainant is due brokerage, as is 
admitted by respondent, in the amount of $901.47. Respondent’s 
failure to pay this amount is a violation of section 2 of the act for 
which reparation should be awarded with interest. 


ORDER 


Within thirty days from the date of this decision, respondent 
shall pay to complainant, as reparation, $901.47 with interest 
thereon at the rate of 8 % per annum from April 1, 1972, until 
paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 





354 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1937 
Cite ad 33 A.D. 354 


(No. 15,685) 


INTER Harvest, Inc. v. Nicuouas J. ZERILLO, INc. PACA Docket 
No. 2-3166. Decided February 22, 1974. 


F. o. b. contract — U. S. No. 1 celery — suitable shipping condition war- 
ranty — Failure to establish breach of — Reparation 


Where respondent failed to prove a breach of contract by complainant with re- 
spect to the celery in issue, respondent is liable to complainant for the full 
contract price thereof in the amount of $1,847.50 for which reparation is 
awarded. 


John R. Catlin, Newport Beach, Cal., for complainant. 
Ervin J. Ellevson, Detroit, Mich., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
to recover $1,847.50 in connection with a transaction in interstate 
commerce involving a carload of celery. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in the 
rules of practice, 7 CFR 47.20, is applicable. Under this procedure 
the verified pleadings of the parties are considered a part of the 
evidence in the case, as is the Department’s report of in- 
vestigation. Complainant submitted additional evidence in the 
form of an opening statement. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Inter Harvest, Inc., is a corporation whose 
address is P.O. Box 2115, Salinas, California. 


2. Respondent, Nicholas J. Zerillo, Inc., is a corporation whose 
address is 81 Detroit Union Produce, Detroit, Michigan. At the 
time of the transaction involved herein, respondent was licensed 
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under the act. 


3. On March 16, 1973, in the course of interstate commerce, 
complainant sold to respondent 675 crates of celery, ‘‘Top 
Bracket”’ brand, two-dozen size, at an agreed contract price of 
$1,847.50, f.o.b. shipping point in the State of California. The 
contract was negotiated by a broker, B. W. Brown, of Salinas, 
California. 


4. On the date of sale, March 16, 1973, complainant shipped 
from Oxnard, California, to respondent at Detroit, Michigan, 675 
crates of ‘Top Bracket”’ brand celery, contained in car UPFE 
450867. This carload of celery had been certified, after a Federal- 
State inspection made at 4:20 PM on March 16 at Oxnard, as 
being U.S. No. 1 grade, with no decay. 


5. Car UPFE 450867 arrived at contract destination in Detroit, 
Michigan, on or about Saturday, March 24, 1973, with Federal 
inspection of the celery in this car being made the following 
Monday, March 26, at 7:00 AM. This inspection was restricted to 
the product and lading in the three upper layers of the load and 
certified the load as meeting quality requirements but failing to 
grade U.S. No. 1 only account of condition. The condition of the 


celery was certified in relevant part as follows: 


“Average: 4% damage by fresh bruised and/or chafed. Soft rot in one-half of 
samples 4 to 17%, remainder none, average 4% Watery Soft Rot 
generally advanced.” 


6. Respondent accepted the shipment but has made no 
payment to complainant in connection therewith. 


7. The formal complaint was filed on August 23, 1973, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS * 

Respondent’s acceptance of the celery involved herein is not 
disputed. This being the case, respondent is liable to complainant 
for the agreed purchase price thereof, less provable damages 
sustained by respondent as the result of any breach of warranty 
by complainant. B. G. Anderson Co., Inc. v. Comunale, 25 A.D. 
228. 


Respondent, in substance, claims that the celery was ab- 
normally deteriorated on arrival at contract destination in 
Detroit, in breach of the warranty of suitable shipping condition. 
Complainant takes the position that the warranty is inapplicable 
to this shipment, since it was not handled under normal trans- 
portation service and conditions. Specifically, complainant is 
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taking the position that the arrival of the car at contract 
destination was delayed some two days. 


The warranty to which the parties refer is set forth in the 
Department’s regulations, 7 CFR 46.43(i) and (j), and provides in 
substance that produce sold f.o.b. must be in suitable shipping 
condition at shipping point at the time of billing, with the buyer 
assuming all risk of damage and delay in transit not caused by the 
shipper. ‘‘Suitable shipping condition”’ is defined as meaning that 
the commodity, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration at 
contract destination. 


Assuming, arguendo, that the shipment was handled under 
normal transportation services and conditions and that the 
warranty did apply here, the burden of proving a breach of such 
warranty, and the damages resulting therefrom, by a prepon- 
derence of the evidence, rests upon respondent as the moving 
party. Respondent points to the results of the Federal inspection 
made of the celery at Detroit (See Finding of Fact No. 5) as 
probative of the claimed breach by complainant. However, in 
evaluating this evidence, it must be remembered that this in- 
spection was made on March 26, 1973, or two days after arrival of 
the celery in Detroit. Furthermore, respondent’s evidence is to the 
effect that it broke the lading on the car on March 25, at which 
time its private inspector entered the car and examined the load. 
Under the circumstances, a question arises as to whether the 
results of the Federal inspection on March 26 is indicative of the 
condition of the celery upon arrival in Detroit two days earlier. 
See Gonzales Packing Co.v. Price, et al., 25 A.D. 390. 


But even if it is assumed that the results of the Federal in- 
spection of March 26 do serve as an accurate reflection of the 
condition of the celery two days earlier, on March 24, it is noted 
that no decay was found in one-half the samples examined by the 
inspector, while the other one-half showed a range of 4 to 17 %. 
Since the overall average of the decay was only 4%, or 2 % over 
the tolerance allowed for celery, U.S. No. 1 grade, by the Federal 
Grade Standards, 7 CFR 51.561(c)(1), we are of the opinion that 
respondent has failed to establish any breach of warranty by 
complainant and therefore owes complainant the full contract 
price of the shipment. Respondent’s failure to pay complainant 
such price, or $1,847.50, is in violation of section 2 of the act, for 
which reparation should be awarded, with innerest. 





NORFOLK BANANA v. ATLANTIC PRODUCE 
Cite as 33 A.D. 357 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,847.50, with interest 
thereon at the rate of 8 % per annum from May 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,686) 
NorFro_tk BANANA DistrisuTors, INc. v. ATLANTIC Propuce Com- 
PANY, Inc. PACA Docket No. 2-3171. Decided February 22, 
1974. 


Contract — Breach of for failure to pay — Reparation 


Where respondent purchased, received and accepted the produce involved and 
failed to pay complainant the contract prices thereof, respondent breached 
the contract and is liable to complainant for the total agreed contract prices 
in the amount of $1,007.75, for which reparation is awarded. 


Complainant pro se. 
Lee Kelberg, Norfolk, Va., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,007.75 in 
connection with transactions in interstate and foreign commerce 
involving 13 lots of tomatoes and bananas. 


A copy of the report of the investigation prepared by the 
Department was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an 
answer thereto alleging that it was ‘without sufficient 
knowledge’ concerning the matters upon which the complaint 
was based, but admitting that its books and records showed a 
balance due complainant of $848.25. Respondent, further in its 
answer, stated that it had ceased operations and had executed a 
Deed of Assignment for the benefit of creditors on May 11, 1973. 
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Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in the 
rules of practice (7 CFR 47.20) is applicable. Under this procedure 
the pleadings of the parties, being sworn to, are considered a part 
of the evidence in the case, as is the Department’s report of in- 
vestigation. In addition, the parties were given the opportunity to 
submit further evidence as a supplement to that contained in the 
pleadings and the report of investigation, but neither did so. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Norfolk Banana Distributors, Inc., is a 
corporation whose address is P.O. Box 503, Norfolk, Virginia. 


2. Respondent, Atlantic Produce Company, Incorporated, is a 
corporation whose address is 3487 Inventor’s Road, Industrial 
Park, Norfolk, Virginia. At the time of the transactions involved 
herein, respondent was licensed under the Act. 


3. During February, March and April 1973, in the course of 
interstate and foreign commerce, complainant sold to respondent 
13 lots of bananas and tomatoes at agreed contract prices 
totalling $1,007.75. 


4. Pursuant to the contracts set forth above, 13 lots of bananas 
and tomatoes were shipped by complainant to respondent. 
Respondent received and accepted the commodities, but has made 
no payment to complainant in connection therewith. 


5. The formal complaint was filed on August 21, 1973, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent in its answer denies that it has _ sufficient 
knowledge of the transactions involved herein to admit or deny 
the allegations of the formal complaint. Respondent, however, 
does admit that its records reflect a balance due complainant of 
$848.25, but it does not tell us whether this balance is due, in 
whole or in part, in connection with the matters which form the 
basis of this complaint. 


Complainant, as the moving party, has the burden of proving 
the allegations contained in its formal complaint. Complainant’s 
allegations concerning the sale, shipment, receipt and acceptance 
of the goods by respondent are made under oath, and are ac- 
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companied by invoices showing the details of the transactions, 
including the contract prices of the various lots of goods. Com- 
plainant’s statement that no part of the purchase prices has been 
paid is likewise under oath, as part of the formal complaint. 


In evaluating the evidence before us, including respondent’s 
failure to deny the allegations in the formal complaint and its 
admission, in substance, that it owes complainant $848.25, we are 
of the opinion that complainant has sustained its burden of proof 
in this case, and it is so concluded. Respondent, therefore, having 
purchased, received and accepted the goods, owes complainant 
the total of the agreed contract prices for such goods, or 
$1,007.75. Respondent’s failure to pay this sum to complainant is 
a breach of contract, in violation of section 2 of the Act, for which 
reparation should be awarded, with interest. 


As mentioned in the Preliminary Statement, respondent in its 
answer stated that it had ceased operations and had executed a 
deed of assignment for the benefit of creditors on May 11, 1973. 
Respondent also stated, however, that complainant had refused 
to participate as a creditor and had refused to accept the Trustee’s 
plan for settlement submitted to respondent’s creditors in con- 
nection with the assignment. Although contained in the answer, 
this matter is expressly offered by respondent by way of ex- 
planation and not as a defense to the complaint. Accordingly, we 
find nothing in this explanation which would cause us to alter 
respondent’s liability to complainant in this case. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,007.75, with interest thereon at 
the rate of 8 % per annum from April 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,687) 


INTER Harvest, Inc. v. Lovine’s Propuce Co. PACA Docket No. 
2-3096. Decided February 25, 1974. 


F. o. b. transaction — suitable shipping condition — warranty inapplicable — 
Transportation service and conditions abnormal — Rejection — Damages — 
Reparation 
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Where the transportation service and conditions were abnormal, in that the 
lettuce was delayed in transit due to derailment, the warranty of suitable 
shipping condition is inapplicable and respondent’s rejection of the lettuce 
was without reasonable cause. Respondent is liable to complainant for the 
unpaid contract price of the lettuce so rejected in the amount of $4,043.20 
for which reparation is awarded. 


John Catlin, Newport Beach, Cal., for complainant. 
Respondent pro se. 
Gregg Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 449a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the sum of $4,043.20 against respondent 
in connection with a transaction involving a carload of lettuce in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 


ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. Although the amount 
claimed as damages exceeds $3,000, oral hearing was waived by 
the parties. Accordingly, the shortened procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, the parties were given an opportunity 
to submit additional evidence in support of their respective 
positions by means of verified opening and answering statements. 
Neither party submitted any additional evidence and neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Inter Harvest, Inc., whose 
address is P.O. Box 2115, Salinas, California. 


2. Respondent is a corporation, Loving’s Produce Co. whose 
address is 1601 East Grace Street, Richmond, Virginia. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about March 27, 1973, in the course of interstate 
commerce, complainant shipped, pursuant to an oral contract of 
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sale, a carload of lettuce to respondent at $3.50 per carton plus 
cooling, f.o.b. The total price of the lettuce was $4,043.20. 


4. The carload of lettuce was involved in a derailment while in 
route to destination after which the lettuce was transferred from 
car number SFRC 55811 to car number SFRC 55556 and 
reshipped to Richmond on or about April 1, 1973. 


5. Upon arrival in Richmond on April 9, 1973, a government 
inspection was made. The results, in relevant part, are as follows: 


Temperature of Product: At doorways: bottom 40 F, top 40 °F. 


Condition: Heads or portions of heads not affected by condition defects are 
fresh and crisp. Wrapper Leaves: Average 2 % Bacterial Soft Rot in 
early stages. Head Leaves: 2 % damage by brown discoloration af- 
fecting head leaves. From 2 to 15 heads per carton average 34 % 
serious damage by Rusty Brown Discoloration affecting midribs 
and veins. In most cartons from 1 to 11 heads, some none, average 
14 % Bacterial Soft Rot in various stages. 


Remarks: Inspection and certificate restricted to product in upper 3 layers 
of load. 


6. Due to the condition of the lettuce, respondent rejected the 
carload. The lettuce was ultimately abandoned to the carrier. 


7. An informal complaint was filed on May 29, 1973, which was 
within nine months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


It is complainant’s contention that respondent’s rejection was 
without reasonable cause since abnormal transportation service 
and conditions prevent the warranty of suitable shipping con- 
dition from being applicable in this f.o.b. transaction. 


Respondent opposes complainant’s contention alleging that the 
lettuce was of “unsuitable shipping quality’’ at the time of 
shipment, and that its rejection was, therefore, reasonable. 


The main issue, then, which must be resolved, is whether 
respondent was justified in rejecting the lettuce. In an f.o.b. sale, 
the produce is to be placed free on board the car at shipping point 
in suitable shipping condition, and the buyer assumes all risk of 
damage and delay in transit not caused by the seller. The 
warranty of suitable shipping condition means that the com- 
modity, at the time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and 
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conditions, will assure delivery without abnormal deterioration at 
the destination specified in the contract of sale (7 CFR 46.43(i) 
and (j)). This warranty, however, may not be relied upon if there 
were not normal transportation service and conditions. J. A. 
Wood Company v. The Grand Union Company, 20 A.D. 363 
(1961). 


Respondent concedes that car number SFRC 55811 was 
derailed, thereby delaying arrival at destination. The lettuce was 
shipped on March 27, 1973, but did not arrive in Richmond until 
April 9, 1973. Due to this delay, we conclude that the trans- 
portation service and conditions surrounding this shipment were 
abnormal, and that the warranty of suitable shipping condition is 
inapplicable. 


The respondent has alleged that the lettuce was ‘‘of unsuitable 
shipping quality at the time that it was actually loaded into the 
car. Complainant has the burden of proving that the lettuce met 
good delivery standards at shipment. Stern Produce Packers, Inc. 
v. Niagara Frontier Services, Inc. 31 A.D. 822 (1972). C. C. Gunn 
Produce Co. v. Herring Produce Company, 16 A.D. 1297 (1957). 
It has submitted a verified complaint and a verified certificate of 


quality to prove this, and respondent has submitted no evidence, 
other than the allegations in the verified answer, to refute com- 
plainant’s evidence. We must conclude, therefore, that com- 
plainant has met its burden of proof and that respondent, as the 
party that must bear the risk of damage or delay in transit, is 
liable to complainant for rejecting the lettuce without reasonable 
cause. The general measure of damages for non-acceptance, where 
the seller has not resold the commodity, is the difference between 
the market value at the time and place of tender and the unpaid 
contract price. Michael-Swanson-Brady of Moorhead, Inc. v. 
John C. Washington Produce Co., Ralph Boehmer and Frank 
Kenworthy Co., 27 A.D. 880 (1968). The lettuce was abandoned 
to the carrier for the freight charges. The lettuce, therefore, had 
no market value in excess of the freight charges which under the 
f.o.b. contract were to be borne by the buyer. Accordingly, 
respondent owes complainant the f.o.b. contract price. Failure to 
pay the f.o.b. contract price is a violation of section 2 of the Act 
for which reparation of $4,043.20 should be awarded to com- 
plainant against respondent with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,043.20, with interest 
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thereon at the rate of 8 percent per annum from April 30, 1973, 
until paid. 


(No. 15,688) 


Fitoyp J. Harkness Co., Inc., a/t/a Unirep Packine Co. v. 
RANDLES Propuce. PACA Docket No. 2-3084. Decided 
February 28, 1974. 


F. o. b. transaction — suitable shipping condition — Alleged breach of con- 
tract for failure to pay — Unloading — Dumping absent dump certificate — 
Failure to prove goods had no value — Reparation 


Where respondent unloaded the entire shipment of tomatoes, thereby constitut- 
ing acceptance thereof, respondent became liable for the contract price, less 
provable damages. And since the transportation service and conditions 
were not shown to be abnormal, the warranty of the suitable shipping 
condition is applicable. However, respondent in alleging that the tomatoes 
were worthless and had to be dumped, did not submit a dump certificate as 
proof. Respondent, therefore, has failed to prove a breach of contract by 
complainant, and respondent is liable to complainant for the contract price 
of said produce in the amount of $5,325.00 for which reparation is awarded. 

The counterclaim is dismissed. 


John Catlin, Newport Beach, Cal., for complainant. 
Bobby Odom, Fayetteville, Ark., for respondent. 
Gregg E. Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $5,325 in con- 
nection with a transaction involving a truckload of tomatoes in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. Respondent also filed a 
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counterclaim against complainant in the amount of $850 to which 
complainant filed a reply. 


Although the amount claimed as damages by complainant 
exceeds $3,000, oral hearing was waived by both parties. Ac- 
cordingly, the shortened procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is applicable. Pursuant to this 
procedure, the parties were given an opportunity to submit ad- 
ditional evidence in support of their respective positions by means 
of verified opening and answering statements. Complainant did 
not file an opening statement, but respondent submitted an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Floyd J. Harkness Co. Inc., 
also trading as United Packing Co., whose address is P.O. Box 
546, Fresno, California. At the time of the transaction involved 
herein, complainant was licensed under the Act. 


2. Respondent is a partnership composed of Samuel B. Randles 
and Julia T. Randles, doing business as Randles Produce, whose 
address is Route 1, Box 4A, Lowell, Arkansas. At the time of the 
transaction involved herein, respondent was not licensed but was 
subject to license under the Act. 


3. On or about January 2, 1973, in the course of interstate 
commerce, complainant orally contracted to sell to respondent, 
through a broker, a truckload of tomatoes at the agreed price of 
$5,325, f.o.b., Nogales, Arizona. 


4. On or about January 2, 1973, the tomatoes were shipped by 
complainant from Nogales, Arizona, to respondent in Lowell, 
Arkansas. 


5. Upon arrival of the truck in Lowell, respondent unloaded 
and examined the tomatoes. Thereafter, respondent called the 
broker and informed him that it did not want and would not pay 
for the tomatoes because of their condition. 


6. A formal complaint was filed on June 29, 1973, which was 
within nine months after the cause of action herein accrued. 
CONCLUSIONS 


There is no dispute between the parties regarding the sale of the 
tomatoes by complainant to respondent, through a broker, on or 
about January 2, 1973. It is complainant’s contention, however, 
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that it delivered the kind, quality, and size of tomatoes called for 
in the contract, but that respondent has breached the contract 
because of its failure to make payment after acceptance of the 
produce. Respondent denies liability for payment, alleging that it 
rejected and then dumped the tomatoes because they were 
damaged by cold weather. Respondent also contends, in the form 
of a counterclaim, that complainant is liable to it for the shipping 
charges, the dumping costs, and for breach of contract. 


The first issue which is raised by these allegations is whether 
respondent accepted the tomatoes. Section 46.2(dd) of the 
Regulations defines acceptance as “any act by the consignee 
signifying acceptance of the shipment, including diversion or 
unloading;”. Respondent unloaded the entire shipment of 
tomatoes for examination. Although respondent contends that it 
rejected the goods, we hold that the act of unloading the entire 
shipment constitutes acceptance as defined by the Regulations. 


Having accepted the goods, respondent is liable to complainant 
for the purchase price, less damages for any breach of contract by 
complainant. Respondent first seems to say that the goods were 
frozen either before or in transit and that this was the fault of 
complainant-shipper. The file is bare of any evidence concerning 
the transportation service and conditions under which this 
shipment was handled, so there is nothing to show complainant 
was negligent in connection with the transit services here. In the 
absence of any evidence of abnormal transportation service and 
conditions, it is assumed that such were normal. This being so, 
and this being an f.o.b. shipment, the warranty of suitable 
shipping condition would apply. This warranty, as set forth in 
7 CFR 46.43(i) and (j) of the Regulations, is defined as follows: 
F.o.b. means that the produce quoted or sold is to be placed free 
on board the boat, car, or other agency of the through land 
transportation at shipping point, in suitable shipping condition. 
“Suitable shipping condition,’ in relation to direct shipments, 
means that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal 
deterioration at the contract destination agreed upon between the 
parties. 


Respondent appears to be alleging that the warranty of suitable 
shipping condition was breached in that the tomatoes were ab- 
normally deteriorated on arrival at contract destination. As part 
of its proof, respondent contends that the tomatoes had to be 
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dumped. Respondent submits the affidavits of two third parties 
and the affidavit of Samuel B. Randles in support of this claim. 
While these affidavits are to the effect that the tomatoes were 
cold-damaged and had to be dumped and respondent in its answer 
alleges that the tomatoes were worthless and had to be dumped, 
respondent in its answer also alleges that the load was sorted and 
repacked before dumping took place. Accordingly, if some of the 
tomatoes were dumped, the question is: how many and when? In 
Santucci Produce v. Cliff Lane, 23 A.D. 1577 (1964), we point out 
that dump certificates are issued by the Department not only to 
establish that produce was dumped but to establish that such 
produce was commercially worthless and had to be dumped. Ona 
review of all of the evidence here, we are of the opinion that 
respondent has not proven a breach of contract by complainant. 
Respondent has failed to prove that complainant breached the 
contract, and it is, therefore, liable for the f.o.b. contract price. 
Respondent’s failure to pay this amount is a violation of section 2 
of the Act, for which reparation should be awarded with interest. 


Respondent’s counterclaim is predicated on complainant’s 
breach of contract. Since we have concluded that respondent has 
not proved that complainant breached the contract, we must 
dismiss the counterclaim. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $5,325, with interest thereon at the 
rate of 8 percent per annum from February 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,689) 


GERARD OUELLETTE v. Nu-Way Foop Propucts, Inc. PACA 
Docket No. 2-2908. Decided February 28, 1974. 


Contract prices — Five shipments of potatoes — Checks in payment alleged 
to represent accord and satisfaction — Reparation for balance due 


Where complainant’s acceptance and endorsement of the check for the fifth 
shipment constituted full payment for said shipment, and where no dispute 
was alleged or proven as to the third and fourth shipments, accord and 
satisfaction is no defense with regard thereto and respondent is liable for 
$2.66 due thereon, plus the full invoice price of $352.28 for the first two ship- 





OUELLETTE v.NU-WAY PRODUCTS 
Cite as 33 A.D. 366 


ments, for a total liability of $354.94 for which reparation is awarded. 


Complainant pro se. 
Everett Petronio, Providence, R. I., for respondent. 
Gregg E. Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$860.14 in connection with various transactions involving the sale 
of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Since the amount claimed as damages does not exceed 
$3,000.00, the shortened procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is applicable. Pursuant to this 
procedure, the parties were given an opportunity to submit ad- 
ditional evidence in support of their respective positions by means 
of verified opening and answering statements. Neither party 
submitted any additional evidence and neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Gerard Ouellette, is an individual whose 
address is R. F. D. Box 138, St. David, Maine. 


2. Respondent is a corporation, Nu-Way Food Products, Inc., 
whose address is 6 Bucklin Street, Providence, Rhode Island. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. In April, May, and July, 1972, in the course of interstate 
commerce, complainant, pursuant to an oral contract of sale, 
shipped five truckloads of potatoes to respondent. The following 
terms were agreed to by the parties: 





368 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1937 
Cite as 33 A.D. 366 


Agreed Price Per 
Shipment No. Quantity Hundredweight Totals 

1 44,980 lbs. $1.90 $ 854.62 
2 42,740 lbs. 1.90 812.06 
3 42,080 lbs. 1.90 799.52 
4 43,760 lbs. 1.90 831.44 
5 50,520 lbs. 1.90 808.32 

TOTAL $4,105.96 


4. Respondent accepted all five shipments, but requested and 
was given a reduction in price from $1.60 per hundredweight to 
$1.20 per hundredweight on the fifth shipment due to its con- 
dition. 


5. Complainant received a check dated July 18, 1972, in the 
amount of $1,314.40 for the first two shipments. This check had 
the words “ENDORSEMENT ACKNOWLEDGES FULL 
PAYMENT” in the upper left-hand corner and the word ‘Credit 
$350.00” in the lower left-hand corner. The complainant endorsed 
and cashed this check after respondent made assurances that this 
check could be cashed as an undisputed amount without prejudice 
to the rights of either party. 


6. Complainant received a check dated July 27, 1972, in the 
amount of $1,628.30 for the last three shipments. This check had 
the words “ENDORSEMENT ACKNOWLEDGES FULL 
PAYMENT” in the upper left-hand corner. The words ‘‘paid in 
Full Account closed”’ and “‘7-11-72 Dumped” also appeared on the 
check. Complainant endorsed and cashed this check. 


7. An informal complaint was filed on August 7, 1972, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute between the parties regarding the sale of 
potatoes by complainant to respondent. There is likewise no 
dispute that a 40-cent adjustment per cwt. was made on the fifth 
shipment. It is complainant’s contention, however, that he never 
agreed to any other reduction or credit, and that respondent’s two 
checks only represent partial payment. Complainant argues, 
therefore, that he is entitled to payment by respondent of the 
balance due on the account. Respondent opposes complainant’s 
effort to collect this balance, alleging that the $350.00 credit taken 
on the first two shipments was discussed with and agreed to by 
complainant. Respondent also alleges that it dumped the fifth 
shipment, with complainant’s consent, because of the condition of 
the potatoes. Respondent alleges in the alternative that com- 
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plainant’s act of cashing the two checks constitutes an accord and 
satisfaction with respect to all 5 loads. 


The evidence here is very unclear and extremely contradictory. 
Since respondent is the party alleging that a modification of the 
contract took place between the parties, with a $350 credit being 
granted to it by complainant, respondent has the burden of 
proving such modification. The only evidence presented by 
respondent is the allegations in the verified complaint. We 
conclude that this is not sufficient to sustain respondent’s burden 
of proof. The next issue, then, which must be resolved, is whether 
there was an accord and satisfaction. 


The first two shipments were paid for by the check dated July 
18, 1972. Complainant, upon receipt of this check, requested 
assistance from the Department because he did not consider that 
the check represented full payment for the first two shipments. 
The Department requested a written statement from respondent 
allowing complainant to cash the check without prejudice to the 
rights of either party relative to the remaining portion of the 
alleged debt. Respondent, in letters dated October 6, 1972 and 
October 25, 1972, both of which were addressed to the Depart- 
ment, consented to this request. We conclude that these letters 
constitute a release of the check of July 18, which release acts as a 
bar to respondent’s claim of accord and satisfaction as to the first 
2 loads. Respondent, therefore, owes complainant the full invoice 
price, or $352.28, on these shipments. 


The last three shipments were paid for by the check of July 27, 
1972. Respondent, again, alleges the defense of accord and 
satisfaction, and we are of the opinion that, as to this check, the 
defense has merit. The defense of accord and satisfaction, to be 
successful, requires (1) the existence of a bona fide dispute as to 
the claim (2) express terms showing that payment was intended 
as full satisfaction of the disputed amount and (3) clear and 
unequivocal acceptance of the tender by the creditor. Blue Goose 
Growers, Inc. v. Boler Fruit & Vegetable Company, 23 A.D. 115 
(1964); Roll Packing Housev. Bracker Vegetable Sales Company, 
18 A.D. 975 (1959). The first element of accord and satisfaction is 
present in this case. Respondent alleges that complainant agreed 
that the fifth shipment of potatoes should be dumped and that a 
reduction of $606.24 should be made. Complainant, in a letter 
written to the Department, admitted that there was some 
discussion of this matter, but he denied that he consented to the 
dumping and the reduction. The fact that there was a discussion 
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of the matter is sufficient to establish that a dispute actually 
existed. The second necessary element is also present. The words 
“ENDORSEMENT ACKNOWLEDGES FULL PAYMENT” 
and the notation “‘paid in Full Account closed”’ clearly show that 
full payment was intended. Finally, in light of the fact that 
complainant questioned the Department about the July 18 check, 
but not the July 27 check, we can reasonably conclude that 
complainant clearly and unequivocally accepted the check as full 
payment. Complainant has alleged that the notation “paid in Full 
Account closed’’ was not on the check at the time he cashed it. 
The party, however, that alleges fraud has the burden of proving 
it and complainant has set out no evidence to prove or sub- 
stantiate his allegation. The necessary elements of accord and 
satisfaction are present and the check of July 27, after en- 
dorsement by complainant, constitutes full payment for the fifth 
shipment. A careful review of the facts, however, reveals that 
respondent’s payment for the third and fourth shipments was 
$2.66 short. Since no dispute was alleged or proven as to these 
two shipments, accord and satisfaction cannot be used as a 
defense to full payment, and respondent must pay $2.66 to 
complainant. 


In conclusion, we find that respondent is liable to complainant 
for $352.28, the balance of the invoice price of the first two 
shipments, plus $2.66, which is due on the remaining shipments; 
or $354.94. The failure of respondent to pay complainant this 
amount is a violation of section 2 of the Act for which reparation 
shall be awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $354.94 with interest thereon 
at the rate of 8 percent per annum from August 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


COURT DECISION 


GEORGE STEINBERG AND Son, Inc. v. Eart L. Butz, Secretary of 
Agriculture, AND Unitep States. Decided February 11, 1974. 
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Where petitioner sought a review of an order of the Judicial Officer (32 A.D. 236) 
finding petitioner in flagrant and repeated violations of the Perishable 
Agricultural Commodities Act, and denying petitioner a license to operate 
under the Act, the court upheld the Judicial Officer’s decision and order. 


Robert A. Katz, New York, N. Y., for petitioner. 


Judith S. Feigen and Kathryn H. Baldwin, 
U.S. Dept. of Justice, Wash., D. C., for respondents. 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


Docket No. 73-1226 


Oakes, Circuit Judge 


Petitioner, a corporation, seeks review of an order issued by the 
Secretary of Agriculture finding petitioner in ‘flagrant and 
repeated violation’”’ of the Perishuble Agricultural Commodities 
Act (PACA or Act) and denying its application for a license 
thereunder. The Secretary’s “Judicial Officer’? found the 
petitioner corporation to have committed such violations of 
PACA by failure to make full payment on 283 lots of commodities 
purchased from 19 sellers in violation of 7 U.S.C. § 499b(4). 
Petitioner makes four main arguments: (1) that the ad- 
ministrative complaint in this action was not signed by the proper 
official in the Department of Agriculture; (2) that because the 
hearing officer (as opposed to the judicial officer) found that the 
record did not establish willfulness with respect to the trans- 
actions involved, petitioner was therefore entitled to a so-called 
‘“second chance”’ under § 9(b) of the Administrative Procedure 
Act, 5 U.S.C. § 558(c), providing that the withdrawal or 
suspension of a license is lawful only if the licensee has been given 
written notice of the conduct warranting suspension and op- 
portunity to demonstrate compliance with all lawful 
requirements; (3) that Paul Steinberg, a stockholder and em- 
ployee of petitioner, cannot be deprived of his right to obtain 
employment without due process; and (4) that there should be a 
remand to the Department for a new hearing on the question of 
willfulness. We reject each of petitioner's arguments and deny 
review. 


Before briefly recounting the underlying factual background of 
this case, it is well to recall that PACA was originally enacted by 
Congress in 1930 for the purpose of regulating the interstate 
business of shipping and handling perishable agricultural com- 





372 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1937 
Cite as 33 A.D. 370 


modities such as fresh fruit and vegetables. See generally 1962 
U.S. Code Cong. & Ad. News 2749. Zwick v. Freeman, 373 F.2d 
110 (2d Cir.), cert. denied, 389 U.S. 835 (1967). The essential need 
for regulation arose in the unfair activities of commission mer- 
chants, dealers and brokers who received shipments from growers 
and shippers. Upon receiving a shipment of perishable com- 
modities, the commission merchants, dealers and brokers would 
wrongfully reject the shipment, in many cases making the false 
claim that the commodities had arrived in a damaged condition or 
some other claim permitting rejection of the shipment. These 
fraudulent rejections were made when the market for the com- 
modity was declining so that the commission merchant, dealer or 
broker would have suffered a loss had he accepted the shipment 
and paid the contract price. See H.R. Rep. 1041, 71st Cong. 2d 
sess., H.R. Rep. 1546, 87th Cong. 2d sess. 


Essentially the Act provides a system of licensing and penalties 
for violations. Under § 2, 7 U.S.C. § 499b, it is unfair for a 
commission merchant, dealer or broker to engage in listed unfair 
practices, including in subsection (4) failure to ‘‘make full 
payment promptly.’ Section 3 of the Act, 7 U.S.C. § 499c, 
requires them to obtain a license from the Secretary of Agriculture 


as a condition of doing business, and § 4 as amended, 7 U.S.C. 
§ 499d, governs the issuance of licenses. Under § 5 of the Act as 
amended, 7 U.S.C. § 499e, a violator of § 2 is liable for damages 
to the injured party which may be obtained in an action before the 
Secretary or by a separate lawsuit, while §§ 6 and 7 of the Act, 7 
U.S.C. §§ 499f, 499g, relate to complaints to the Secretary for 
investigation and hearing and provide for the issuance of 
reparation orders requiring a violator to pay damages. Section 8 
as amended, 7 U.S.C. § 499h, provides in subsection (a) the 
grounds for revocation of licenses by the Secretary for violation 
and in subsection (b) empowers the Secretary to limit employment 
within the industry of ‘‘any person who is or has been responsibly 
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connected with’’ such violators. ! 


Petitioner, George Steinberg and Son, Inc., was a New York 
corporation licensed under § 3 of the Act, 7 U.S.C. § 499c. Its 
officers, each of whom owned 50 per cent of the stock, were 
George Steinberg, president, and Paul Steinberg, secretary. 
Between April, 1968, and May, 1969, the corporation purchased, 
received and failed to pay for 328 lots of perishable agricultural 
commodities with a total value of $67,641.96. On November 19, 
1968, a petition for involuntary bankruptcy was filed against the 
corporation. At that time George Steinberg retired from the 
corporation and full and complete control was vested in Paul 
Steinberg, for whom relief is sought in this petition. On January 
8, 1969, a voluntary plan under Chapter XI of the Bankruptcy 
Act was entered but this was abandoned on June 2, 1969, and the 
corporation was adjudicated bankrupt. Its license to do business 
terminated on June 28, 1969, and due to its bankruptcy the 
corporation failed to renew it. 


1. The statute in pertinent part reads: 

(a) Whenever (a) the Secretary determines, as provided in section 499f 
of this title, that any commission merchant, dealer, or broker has violated 
any of the provisions of section 499b of this title, . . . the Secretary may 
publish the facts and circumstances of such violation and/or, by order, 
suspend the license of such offender for a period not to exceed ninety days, 
except that, if the violation is flagrant or repeated, the Secretary may, by 
order, revoke the license of the offender; 

(b) Except with the approval of the Secretary, no licensee shall employ 
any person, or any person who is or has been responsibly connected with 
any person— 

(1) whose license has been revoked or is currently suspended by order 
of the Secretary: 

(2) who has been found after notice and opportunity for hearing to 
have committed any flagrant or repeated violation of section 499b of 
this title, but this provision shall not apply to any case in which the 
license of the person found to have committed such violation was sus- 
pended and the suspension period has expired or is not in effect; 


The Secretary may approve such employment at any time following non- 
payment of a reparation award, or after one year following the revocation 
or finding of flagrant or repeated violation of section 499b of this title, if 
the licensee furnishes and maintains a surety bond in form and amount 
satisfactory to the Secretary as assurance that such licensee’s business will 
be conducted in accordance with this chapter and that the licensee will pay 
all reparation awards, subject to its right of appeal under section 499g(c) 
of this title, which may be issued against it in connection with transactions 
occurring within four years following the approval. The Secretary may 
approve employment without a surety bond after the expiration of two years 
from the effective date of the applicable disciplinary order. 
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In July, 1969, the Secretary of Agriculture first learned of the 
corporation’s failure to pay for purchased commodities. An in- 
vestigation was begun, and notice was sent to the corporation on 
April 21, 1970, allowing an opportunity to demonstrate or achieve 
compliance with all of the requirements of the Act. The cor- 
poration did not respond to this notice, probably owing to its prior 
bankruptcy. By complaint filed July 1, 1970, and signed by the 
director of the Fruit and Vegetable Division, the Steinberg 
corporation was charged with flagrant and repeated violations of 
§ 2o0f PACA by reason of its failure to pay the more than $67,000 
owed, as previously recounted. The corporation failed to respond, 
although the complaint notified it that failure to answer would 
constitute admission of the facts alleged and that failure to 
request a hearing would constitute waiver of the hearing. Again 
petitioner alleges that it did not receive the complaint, which does 
not seem unlikely in light of its defunct state. A default order 
against the petitioner was entered but was vacated on January 13, 
1971, by the issuance of an order reopening the proceeding. On 
February 5, 1971, petitioner filed an answer in which it did not 
deny the failure to make full payment on perishable agricultural 
commodities received and accepted in interstate commerce. On 
March 24, 1971, the corporation applied for a new license under 
the Act. Paul Steinberg, listing himself as vice president of the 
corporation, applied for the license in an effort to secure the 
procedural advantages conferred on parties who are licensed on 
the day that the complaint is filed. It was specifically stated, 
however, that the applicant did not seek a license to conduct 
business and would not conduct business under it until the further 
approval of the Secretary. The director of the Fruit and Vegetable 
Division issued a notice to show cause why the license should not 
be denied, the notice setting forth the alleged failure of the cor- 
poration to make full payment promptly for the 328 lots of 
commodities previously referred to. By an order dated April 26, 
1971, the disciplinary proceeding and the proceeding on the notice 
to show cause why the license should not be denied were con- 
solidated. 


During the subsequent hearing, witnesses affiliated with three 
unpaid creditors of the corporation testified that their companies 
had not received payments on more than 30 shipments, and one 
witness testified that a check for over $3,000 signed by Paul 
Steinberg to a creditor had been returned for insufficient funds in 
1968. Thereafter the parties stipulated that the corporation had 
purchased from creditors in interstate commerce perishable 
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agricultural merchandise and admitted violations of § 2 of the 
Act on 328 separate occasions. However, the corporation denied 
that Paul Steinberg had personal knowledge or involvement in 
the transactions. Thereafter the Department determined not to 
pursue violations occurring after January 8, 1969, the date on 
which the corporation consented to an adjudication in 
bankruptcy, so that the stipulation was effective only as to 283 
violations covering the period from April 24, 1968, through 
January 7, 1969. 


It is an interesting sidelight here that the hearing examiner 
recommended that respondent’s license application should be 
denied, but also felt that the complaint in the disciplinary 
proceeding should be dismissed on the basis that the corporation 
had not been given the ‘‘second chance’”’ under § 9b of the Ad- 
ministrative Procedure Act, 5 U.S.C. § 558(c)? because there had 
been no allegation of willfulness in the complaint, relying on Jn re 
American Fruit Purveyors, Inc., 30 A.D. 1542 (1971). The 
judicial officer, however, in reviewing the matter, requested the 
corporation to specify any proof which might concern lack of 
willfulness as that term is defined in American Fruit Purveyors, 
supra; whether any sellers had waived their right to be paid in 
full; to what extent if any the sellers had been paid; whether there 
had been any other mitigating circumstances; and on what date if 
any prior to January 8, 1969, a trustee had been appointed or a 
committee established with power to direct the actions of the 
corporation, as opposed to its being directed by Paul Steinberg. 
The corporation’s response indicated that if the case were 
remanded it would offer proof to show that George Steinberg had 
a chronic cardiac condition which prevented him from attending 
to business regularly during 1968; that five of the 19 unpaid 
sellers knew the risk involved and would waive payment; and that 


2. Section 9(b) of the Administrative Procedure Act, 5 U.S.C. § 558(c), provides 
in pertinent part: 
...Except in cases of willfulness or those in which public health, interest or 
safety requires otherwise, the withdrawal, suspension, revocation, or 
annulment of a license is lawful only if, before the institution of agency pro- 
ceedings therefor, the licensee has been given— 
(1) notice by the agency in writing of the facts or conduct which may 
warrant the action; and 
(2) opportunity to demonstrate or achieve compliance with all lawful 
requirements. 
When the licensee has made timely and sufficient application for a renewal 
or a new license in accordance with agency rules, a license with reference to 
an activity of a continuing nature does not expire until the application has 
been finally determined by the agency. 
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if the corporation had been given the opportunity to make 
payment in April, 1970, it could have reduced its obligation since 
the final report of the trustee listed corporate assets in excess of 
$11,000. Petitioner’s counsel also stated that, if willfulness had 
been in issue, he would not have stipulated to the alleged 
violations. The judicial officer denied the remand and held that 
the uncontroverted facts compelled the conclusion that the cor- 
poration committed ‘‘flagrant and repeated violations of § 2 of 
the Act”’ by its failure to pay $57,207.42 to 19 sellers on 283 oc- 
casions. On the issue of willfulness the judicial officer concluded 
that the violations were willful, although noting that willfulness 
was not relevant since § 9b of the APA was not involved because 
no license was being suspended or revoked. The judicial officer 
ordered publication of the facts and circumstances relating to the 
flagrant and repeated violations and ordered that the application 
for a license be denied. Following a motion for rehearing, 
reargument and reconsideration which was denied, this petition 
for review followed and the order of the judicial officer was stayed 
pending this appeal. 


I 


Petitioner argues that only the Deputy Administrator may file 
disciplinary complaints. Here, however, the director of the Fruit 
and Vegetable Division signed the administrative complaint. 
Under 7 C.F.R. § 47.27(b) ‘‘disciplinary proceedings may be 
instituted only upon moving papers filed by the Deputy Ad- 
ministrator acting either as a result of the informal complaint 
procedure hereinbefore provided or on his own motion.’’ The term 
“Deputy Administrator,’’ nevertheless, is broadly defined to 
include ‘‘any officer or employee of the [Consumer and Marketing] 
Service to whom authority has heretofore lawfully been delegated, 
or to whom authority may hereafter lawfully be delegated, to act 
in his stead.” 7 C.F.R. § 47.2(e). 


The Deputy Administrator for the Consumer and Marketing 
Service is responsible for general supervision of all of the 
programs and activities assigned to the Service, including those 
under PACA. 33 Fed. Reg. 10750-51. These programs are carried 
out by six commodity divisions, including the Fruit and 
Vegetable Division. Ibid. The Fruit and Vegetable Division is 
specifically responsible for administering PACA, 33 Fed. Reg. 
10752, and the director of that division is delegated authority to 
perform all duties and to exercise all functions and powers vested 
in the Deputy Administrator except such authority as is reserved 
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to the administrator, associate administrator or deputy ad- 
ministrators, but there is no specific reservation of authority to 
issue complaints under PACA. 33 Fed. Reg. 10754-55. Under this 
1968 organization set forth in 33 Fed. Reg. 10750 et seq., the 
director of the Fruit and Vegetable Division, therefore, has the 
authority to administer PACA and consequently the power to 
initiate disciplinary proceedings under it. The administrative 
construction of the regulation is consistent with this conclusion 
and, as such, lends it some weight. Thorpe v. Housing 
Authority, 393 U.S. 268, 276 (1969). Accordingly, we reject 
petitioner’s first argument. 


II 


The petitioner argues that the ‘“‘second chance”’ doctrine as set 
forth in the APA § 9b, 5 U.S.C. § 558(c), must be applied to this 
case. As we said, the hearing examiner agreed with petitioner 
and, relying on Jn re American Fruit Purveyors, Inc., supra, 
believed that the corporation must be given an opportunity to 
demonstrate or achieve compliance, that is, must be given a 
“‘second chance,”’ before the complaint is filed except in cases of 
willfulness. Since the complaint here contained no allegation of 
willfulness, the hearing examiner concluded that a ‘‘second 
chance”’ had to be afforded to the corporation. But there are at 
least two answers to this. First, § 9b by its own terms applies 
only to ‘the withdrawal, suspension, revocation, or annulment of 
a license.”” 5 U.S.C. § 558(c). The American Fruit Purveyors 
case, relied upon by the hearing examiner below (and incidentally 
decided by the same judicial officer who decided the instant case), 
is obviously inapplicable since in it there was a currently valid 
license under PACA. In this case, the issue whether George 
Steinberg and Son, Inc., committed flagrant and repeated 
violations of § 2 of PACA does not involve the withdrawal, 
suspension, revocation, or annulment of a license, and the 
collateral consequences of the determination of that issue upon 
Paul Steinberg have no bearing on any license issue, since Paul 
Steinberg was not a licensee. The statutory prohibition against 
licensees employing for one year a person who was responsibly 
connected with a corporation found to have committed flagrant 
and repeated violations is not a sanction involving the suspension 
or revocation of a license of the responsibly connected person. 
Compare7 U.S.C. § 499h(b)(1) with 7 U.S.C. § 499h(b)(2). It is 
undisputed that petitioner Paul Steinberg as an officer and 50 per 
cent shareholder was ‘responsibly connected’’ with George 
Steinberg and Son, Inc. Accordingly, he is subject to the con- 
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sequences established in § 8a, 7 U.S.C. § 499h, if the corporation 
has committed repeated or flagrant violations. It seems clear 
enough that the corporation has committed such violations. 
Zwick v. Freeman, supra; Fruit Salad, Inc. v. Secretary of 
Agriculture, 451 F.2d 162 (1st Cir. 1971). 


Moreover, the ‘‘second chance’”’ doctrine would apply only if the 
violations had not been willful. It is clear enough that under § 9b, 
doing an act which is prohibited and doing it intentionally 
“irrespective of evil motive or reliance on erroneous advice”’ or 
“acts with careless disregard of statutory requirements’’ are 
willful. See Goodman v. Benson, 286 F.2d 806, 900 (7th Cir. 
1961); see also United States v. Illinois Central Railroad Co., 303 
U.S. 239, 243 (1938). Here as in Zwick v. Freeman, 373 F.2d at 
115, “‘it is inconceivable that petitioners were unaware of their 
financial condition and unaware that every additional transaction 
they entered into was likely to result in another violation of the 
Commodities Act.”’ 


III 


Section 8b of PACA, 7 U.S.C. § 499h(b), is constitutional. The 
restriction upon employment of any person who is or has been 
reasonably connected with a licensee who has been found to have 
committed any flagrant or repeated violations of the Act has been 
held by this court neither to violate the due process clause of the 
fifth amendment nor to constitute a bill of attainder. We have 
nothing to add to what has already been said in Zwick v. 
Freeman, 373 F.2d at 118-20. See also Birkenfield v. United 
States, 369 F.2d 491 (3d Cir. 1966). 


IV 


Petitioner seeks a remand on the question of willfulness, 
arguing that had it known that willfulness was in issue it never 
would have stipulated to the violations of the Act; the claim is 
that it has never had an opportunity to present evidence on the 
question of willfulness. As previously stated, however, willfulness 
is irrelevant since § 9b of the Administrative Procedure Act is not 
applicable to the case for the reasons stated in part II above. But 
in any case, the judicial officer gave petitioner an opportunity to 
make an offer of proof relative to willfulness and about the best 
that the petitioner could do was to indicate that in connection 
with a few transactions close to bankruptcy, the petitioner was 
having some collection problems of its own. But with so many 
violations charged, the number of its own non-payments that 
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could be explained in this way was very small indeed. Two 
hundred fifty-three of the violations occurred before the in- 
voluntary petition was filed on November 19, 1968. More than 30 
of these were proved by witnesses at the hearing prior to the 
stipulation of violations. There is, in short, nothing new that 
petitioner could offer which would go to eliminate the con- 
sequences of the Act as applicable to Paul Steinberg. We point 
out, however, that after one year the Secretary may approve his 
employment by a licensee if a satisfactory bond is given and after 
two years he may approve such employment without bond. Note 
1, supra. 


We deny review of the order of the Secretary of Agriculture. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 15,690) 


Bit. PivirpenKo v. Sip Davis Farm Propucts, Inc. PACA Docket 
No. 2-2931. In order issued February 14, 1974, by Donald A. 
Campbell, Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 15,691) 


Dave County Growers ExcHANcE, Inc. v. Morris Oxun, Inc. 
PACA Docket No. 2-2338. In order issued February 14, 1974, 
by Donald A. Campbell, Judicial Officer. 


(No. 15,692) 


PainTED Hits RAncu, t/a Venus Citrus v. AMERICAN MERCANTILE 
Company. PACA Docket No. 2-2643. On request of parties, 
complaint and counterclaim, in order issued February 27, 
1974, by Donald A. Campbell, Judicial Officer. 
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REPARATION AWARDED — DEFAULT ORDER 
(No. 15,693) 


At Harrison Co. Distrisutors v. Dominquez Propuce. PACA 
Docket No. 2-3216. Reparation of $2,256.89 with 8 per- 
cent interest from August 1, 1973, awarded complainant 
against respondent in order issued February 1, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,694) 


De Bruyn Propuce Co., Inc. v. SHELBY WHOLESALE Co., INc. 
PACA Docket No. 2-3215. Reparation of $4,530.50 with 8 
percent interest from November 1, 1973, awarded com- 
plainant against respondent in order issued February 1, 
1974, by Donald A. Campbell, Judicial Officer. 


(No. 15,695) 


TicER MountTAIN OrcHARD v. W. Ray FLemmine Fruit Co. PACA 
Docket No. 2-3217. Reparation of $2,995.00 with 8 percent 
interest from November 1, 1972, awarded complainant 
against respondent in order issued February 1, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,696) 


Lovett & Kizz1A BROKERAGE Company v. Henry J. Berry. PACA 
Docket No. 2-3218. Reparation of $107.90 with 8 percent in- 
terest from July 1, 1973, awarded complainant against re- 
spondent in order issued February 4, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,697) 


Rupy’s Distrisutinc Co., Inc. v. ComMmerciAL Propuce, INc. 
PACA Docket No. 2-3222. Reparation of $1,175.80 with 8 
percent interest from September 1, 1973, awarded complain- 
ant against respondent in order issued February 4, 1974, by 
Donald A. Campbell, Judicial Officer. 
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(No. 15,698) 


Ucon Propuce, Inc. v. ComMERCIAL Propuce, Inc. PACA Docket 
No. 2-3223. Reparation of $13,164.77 with 8 percent interest 
from May 1, 1973, awarded complainant against respondent 
in order issued February 4, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,699) 


ALEXANDER MARKETING Company v. J. K. McCuttocn, Jr. PACA 
Docket No. 2-3214. Reparation of $5,031.20 with 8 percent 
interest from September 1, 1973, awarded complainant 
against respondent in order issued February 5, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,700) 


Best Pak Potato Co. v. AMERICAN Fatts Propuce Co. PACA 
Docket No. 2-3219. Reparation of $1,250.00 with 8 percent 
interest from July 1, 1973, awarded complainant against 
respondent in order issued February 6, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,701) 


J. C. Spivey Co. v. J. Hussparp Propuce Co. PACA Docket No. 
2-3220. Reparation of $625.00 with 8 percent interest from 
August 1, 1973, awarded complainant against respondent in 
order issued February 6, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,702) 


Dick Haun Potato Co. v. PAan-Repp1 Potato Service, Inc. 
PACA Docket No. 2-3232. Reparation of $3,448.33 with 8 
percent interest from August 1, 1973, awarded complainant 
against respondent in order issued February 12, 1974, by 
Donald A. Campbell, Judicial Officer. 
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(No. 15,703) 


GERARD J. ALBERT, INC. v. ADAMS MARKETING Co., Inc. PACA 
Docket No. 2-3225. Reparation of $27,869.19 with 8 percent 
interest from January 1, 1973, awarded complainant against 
respondent in order issued February 14, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,704) 


H. Smitu Packine Corp. v. ADAMS MARKETING Co., Inc. PACA 
Docket No. 2-3226. Reparation of $15,220.97 with 8 percent 
interest from May 1, 1973, awarded complainant against 
respondent in order -sued February 14, 1974, by Donald A. 
Campbell, Judicial Ufficer. 


(No. 15,705) 


ApAMS BroTHErRS PropucEe Company, Inc. v. CorINtH WHOLESALE 
Propuce. PACA Docket No. 2-3235. Reparation of $1,782.55 
with 8 percent interest from July 1, 1973, awarded complain- 


ant against respondent in order issued February 19, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,706) 


Tue R. T. Frencu Company v. JERRY CovINGTON BROKERAGE Co. 
PACA Docket No. 2-3236. Reparation of $24,446.00 with 8 
percent interest from July 1, 1973, awarded complainant 
against respondent in order issued February 19, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,707) 


GerorGE Espy Propuce v. AsHLEY Propuce. PACA Docket No. 
2-3234. Reparation of $2,437.50 with 8 percent interest from 
July 1, 1973, awarded complainant against respondent in 
order issued February 20, 1974, by Donald A. Campbell, 
Judicial Officer. 
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(No. 15,708) 


KoyaAMA Farms v. SHELBY WHOLESALE Company. PACA Docket 
No. 2-3233. Reparation of $2,225.00 with 8 percent interest 
from September 1, 1973, awarded complainant against 
respondent in order issued February 20, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,709) 


THE Ewers OrcnHarps, Inc. v. W. Ray FLemminc Fruit Co. 
PACA Docket No. 2-3241. Reparation of $2,090.72 with 8 
percent interest from April 1, 1973, awarded complainant 
in order issued February 27, 1974, by Donald A. Campbell, 
Judicial Officer. 

(No. 15,710) 


WESTERN Cop STorAGE Co., Inc. v. JAcKSON TomMATO CoMPANY. 
PACA Docket No. 2-3240. Reparation of $11,832.25 with 8 
percent interest from September 1, 1973, awarded complain- 
ant against respondent in order issued February 27, 1974, 


by Donald A. Campbell, Judicial Officer. 
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